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Sure Your 
Insurance Company Sound 


Investment Your 


With all the time and 
effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
oe pany that will be protect- 
At Ticor Title, we have 
close to 100 years. We are 
one of the oldest and 
largest title insurance 
companies in the country, i 
with a reputation based 
on financial strength, 
personal service and 
underwriting expertise. 

So when you are con- 
sidering an investment, 
consider how sound an 
investment your title 
insurance is. 

If it’s from Ticor Title, 
you know you'll be deal- 


ing from strength. 


TICOR TITLE 
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you know where their 
legal heirs are today? 
BLAKE & BLAKE GENEALOGISTS, INC. 


with over 40 years of experience, is one of the largest and most reputable firms in 
the country. We have become internationally recognized in solving the problem of 
locating and properly identifying missing or unknown heirs and legatees. We utilize a 
professional network of regional offices, correspondents, state of the art telecommunications 
and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 


Blake and Blake Genealogists, Inc. is a bonded and licensed Florida Corporation and 
has offices in the CenTrust Tower Building in Boca Raton, Florida and in Boston at the 
Braintree Hill Office Park. 


BLAKE & BLAKE GENEALOGISTS, INC. 


Florida Office Boston Office 
CenTrust Tower Building, Suite 210 25 Braintree Hill Office Park, 


4400 N. Federal Highway Suite 200 
Boca Raton, Florida 33431 Bab Braintree, Mass. 02184 
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CALL TOLL FREE AT 1-800-722-5100 


FLA Lic. # GA0002010 


dyou will be too. 


You work hard to keep your clients satisfied and Empire C 


Kits can make that work 


easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 


Each C Kit includes: 
First annual shareholder minutes ¢ Deluxe, padded 
Id silkscreen binder and slipbox ¢ Printed minutes and 
ylaws Checklist Instructions Worksheets Pocket 
Seals (that fit in kit) ¢ 20 Lithographed imprinted and 


numbered stock certificates on parch text * State Report to 
determine employment status ¢ foot-noted 

and indexed minutes with subchapter “S” | \ 
Call us today, 

1(800) 432-3028, 

you'll be impressed too. 


MPIRE 


CORPORATE KIT COMPANY 


le over substance. Empire offers faster service and is easier to 
.Itis also the most complete. 


¢ IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 
tion plan ¢ Written statement to organize corporation in 
lieu of minutes and bylaws (printed typewriter print) 
spaced to match your insertion ¢ Federal Application for 
tax I.D. ¢ Federal Form 2553 for plan 1244 « State Applica- 

tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
printed envelopes for all forms. 


We use Federal 
sos for all overnight 
= packages 
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merica is growing older. The 
graying of America and par- 
ticularly Florida is an issue 
that affects all our lives be- 
cause, as a group, the elderly impact every 
family and community. At the turn of this 
century, one in 25 Americans was age 65 
and over. By 1986, one in eight Americans 
was at least 65 years old. Shortly after the 
year 2000, it will be one in seven. 

Never before have so many lived for so 
long — the older population itself is 
getting older. By the year 2000, half of the 
elderly population is expected to be 75 
and older. 

In looking at the demographics of Flor- 
ida, we see our state ranks first in the 
percentage of residents 65 years and older 
(17.7%) and first in Social Security recipi- 
ents (204 per i,000 residents). In Charlotte, 
Pasco, Citrus, Hernando, and Sarasota 
counties, nearly one out of every three 
residents is 65 or older. Pinellas County, 
with a median age of 43.4, is the only 
urban county in Florida with a median 
age higher than the state’s — which is 
36.4. (By comparison, the nation’s median 
age is 32.3.) So, no matter how you look 
at the statistics, Florida has a greater share 
of the elderly. 

Let me point out early in this column 
that old age should be as enjoyable and 
rewarding as any other phase of our lives. 
A national poll conducted in April, 1989, 
in fact showed that nearly two-thirds of 
Americans over 65 are quite pleased with 
their lives. Only about half of Americans 
between 18 and 49 say that. 

Yet for lawyers in general — Florida 
lawyers in particular — the graying of our 
population has special implications. 

Elderly persons often have the same 
types of legal problems as the rest of the 
population. However, as each person ages 
he or she experiences a unique set of 
physical, psychological, financial, and so- 
cial changes such as retirement, loss of 


by Stephen N. Zack 


friends and family, change in residence, 
possible chronic medical conditions and 
perhaps, changes in orientation and self- 
awareness. These changes affect a vast 
array of legal issues — and the legal issues 
are much more complex. 

According to the ABA booklet, Legal 
Services for the Elderly: Where the Nation 
Stands, senior citizens commonly face 
problems in the following areas, and often 
face more than one problem at once: 
© Social Security and supplemental secu- 
rity income; 
® Medicare, Medicaid, and private health 
insurance; 
© Other public entitlements (e.g. housing 
benefits, social services, food stamps, fuel 
assistance programs); 

@ Public and private pensions; 

© Home ownership and transfer questions; 
© Long-term care alternatives, including 
nursing home issues; 

® Wills and probate; 

©® Guardianship and conservatorship; 

© Decisionmaking mechanisms (durable 
powers of attorney, trusts, “living wills”); 
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© Age discrimination; 


| © Consumer problems (e.g. loans, credit, 


home repairs, health quackery, life insur- 
ance, land sales, retirement villages, funeral 
arrangements); 

@ Landlord-tenant, condominium conver- 
sion, home equity conversion, and housing 
alternatives; 

Taxes; 

Family problems (divorce, support); 
Utilities; 

Insurance, torts; 

Automobile issues; 

Neighborhood disputes; and 

Workers’ compensation, unemployment 
compensation. 

The elderly clearly perceive some of 
their legal problems. Other problems they 
don’t perceive simply because they don’t 
know their rights. So they suffer — physi- 
cally, economically and often needlessly. 
They need knowledgeable advocates to 
guide them through a maze of public 
programs and regulations. 

With a keen sensitivity to the legal 
needs of the elderly and an awareness of 
the extraordinary growth in the number 
and proportionate increase of elderly in 
our state, I have appointed a special 
Florida Bar Commission on the Elderly. 
Russell Carlisle of Fort Lauderdale is 
chairperson, with Christopher Rolle of 
Orlando and Alison Barnes of Washing- 
ton, D.C. serving as co-chairpersons. 

The purpose of the commission will be 
to propose issues for legislative and ad- 
ministrative advocacy and recommend 
initiatives for pro bono and private sector 
involvement for the elderly. The commis- 
sion will gather information on problems 
of the elderly, hold public hearings and 
issue a report recommending solutions 
and implementation of the recommenda- 
tions. The commission expects to complete 
its work by the end of 1990, with the 
implementation phase covering a two-year 
period. 


Aging Americans need legal services to 
protect their rights, assure access to a full 
range of social services, and protect their 
freedom to control their own life against 
an impersonal big government bureaucracy. 


The aged want to enjoy the fruits of 
their labor and the benefits for which they 
have been paying taxes most of their lives. 
If they are excluded from such benefits, 
they need legal assistance — sometimes 
an essential component to obtaining vital 
social services. Often the elderly are frail, 
vulnerable, poor or have limited mobility. 
They need assistance in planning for the 
vagaries of old age which often involve life 
and death issues. To illustrate the need, 
an FTC report on nursing homes con- 
cluded, for instance, it would be “difficult 
to find a more vulnerable group of con- 
sumers than nursing home residents. 
Factors of age, illness, mental incapacity, 
poverty, loneliness, and submissiveness ... 
combine to make for a very defenseless, 


quiet and compliant consumer.” 


With undoubtedly increased involve- 
ment by lawyers in the legal affairs of the 
elderly comes numerous ethical questions. 
For one, who is the client? Often it is not 
the disabled elderly person who contacts 
the lawyer, it’s a family member. Is the 
role of the attorney to protect the best 
interests of the client or carry out the 
client’s wishes which may not be in their 
best interest? Crucial to determining which 
role must be played, is an ascertainment 
of the client’s mental competency — is it 
diminished, intermediate or intermittent? 
Confidentiality — patient/ physician privi- 
lege could conceivably thwart adequate 
attorney/client relationships if the client 
cannot consent to the release of the infor- 
mation. 


So you can see, whether you concen- 
trate your practice entirely on what has 
come to be known as “elder law,” or 
provide a wide range of legal services to 


clients, some of whom happen to be 
elderly, you will be affected by the aging 
of our population. 

Our elderly citizens are not disposable. 
Our elderly parents should not be endan- 
gered species. The elderly should be allowed 
to live with respect and die with dignity. 
Florida is the leader with the highest 
number of elderly. The Florida Bar and its 
individual members, therefore, must be 
leaders in protecting elders’ rights and 
providing accessible, quality legal services 
to senior citizens who most need them. 

This last year, two of the most impor- 
tant people in my life passed away — my 
father, Benn Zack, and my first employer, 
friend and personal hero, Claude Pepper. 
Both lived to an old age and accomplished 
much in their own ways, but neither felt 
the legal profession had done enough for 
the aged and incapacitated in our society. 
I hope the Commission on the Elderly is 
a last memorial to their memory and can 
carry forward their battle. 


Poor Judges? 


As a member of the American Judicature 
Society, The Florida Bar, the Ohio Bar, and 
the American Bar Association, all since 1962, 
I am tired of listening and reading about the 
plight of the “poor” judges and their lack of 
income (Florida Bar Journal, December, 
1989). 

Why is it that at every federal vacancy 
there are dozens of qualified applicants 
beseeching the lawyers and Bar to write 
letters, pressuring the senators and asking 
support of all sectors of the legal community 
in their quest for the job? 

Where else can they find a lifetime job, 
with people to take their robes to the 
cleaners, people to keep their schedules, 
people to park their cars, and clerks to read 
their motions, and do their research and 
opinion writing? Their office expense is paid, 
as well as their parking, hospitalization, 
retirement, Bar dues, CLE travel and vaca- 
tions and who knows what else. 

To those who cry and lament their judicial 
positions, a one-sentence solution applies: 
“Do the job you sought, in honor and silence, 
or step aside.” 

JOHN J. LYNETT 
Akron, Ohio 


Right to Counsel 


Judge Ramirez’ article on “Interstate 
Extradition” in the November, 1989, issue 
suggests that a fugitive need not be informed 
of his right to counsel until a governor’s 
warrant has been issued and served. While 


F.S. §941.10 does require the court to so 
inform the fugitive at this stage, the right to 
counsel is undermined if not afforded at 
earlier stages in the proceedings. Certainly, 
the initial hearing where the court asks the 
fugitive if he will waive his extradition rights 
is a critical stage of extradition proceedings. 

Fla.R.Crim.P. 3.111 provides for 
appointment of counsel to the indigent in 
any “extradition proceedings.” A waiver of 


extradition rights is invalid unless the fugitive 
is informed of his right to counsel and waives 
his rights in writing. See Grimes v. State, 
244 So.2d 130 (Fla. 1971). The right to 
counsel is to be explained to alleged fugitives 
and counsel provided to the indigent at the 
earliest of extradition proceedings and before 
any waivers are exacted. 

LAWRENCE D. SHEARER 
Bartow 


Editorial Board. 


Florida Bar Annual Meeting. 


Barbara Sanders Memorial Awards 
for Legal Writing 


The Florida Bar Journal gives cash awards annually from an 
endowment set up in memory of Barbara Sanders by attorney 
Barrett Sanders, former chairman of The Florida Bar Journal/News 


A first place award is presented each June, and second and 
third place awards are given at the discretion of the judges. 
Judges select winners from those articles published in the Journal 
between May and April of each 12-month period. 

The Florida Bar Journal Editorial Board screens the articles and 
selects finalists for submission to a panel of judges. Winners from 
the May 1989 to April 1990 published articles will be announced 
in The Florida Bar News in June and awards presented at The 


Judges select winners according to writing quality, substantive 
quality, style, and degree of difficulty. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1990 5 


4 


EXECUTIVE DIRECTIONS 


Plan Early for CLER 


ow that continuing education 

is required for Florida Bar 

members, it seems there is an 

end-of-the-year rush to the 
many seminars sponsored through the 
Bar’s sections and CLE Committee. With 
the second CLE reporting cycle under 
CLER having just passed, now is a good 
time to take a moment and make your 
1990 CLE plans. 

Each year the Professional Develop- 
ment Department of the Bar works closely 
with our substantive law sections and 
committees under the direction of the 
CLE Committee to produce many high- 
quality seminars. For the two years we 
have had CLER, the sections and commit- 
tees have placed special emphasis on en- 
suring that the variety of programs is wide 
enough to interest as large a percentage 
of our membership as possible. The CLE 
Committee also has stressed the impor- 
tance of keeping costs down, while at the 
same time making sure that each seminar 
is available throughout the state so that 
the time participants must spend out of 
the office is minimalized. 

Although it is a daunting task to bring 
together so many volunteers — speakers, 
seminar coordinators from the sections 
and committees, members of the CLE 
Committee — and see that everything 
runs smoothly, your comments filed on 
seminar critique forms during 1989 sug- 
gest that the committee, under the leader- 
ship of Ira Leesfield, and the staff, under 
the direction of division head Michael 
Tartaglia and his predecessor, John Ho- 
genmuller, are doing an outstanding job. 
The committee has approved 117 different 
courses for production during the current 
fiscal year, which we hope will mean all 
Florida lawyers will be able to find some- 
thing of interest within their areas of 
practice. 

Besides expanding the scope of topics 
and the geographic availability of pro- 


by John F. Harkness, Jr. 


grams, the committee has instituted other 
changes to make it easier for you to meet 
the CLE requirement. As you may have 
seen in the December 15 Bar News, the 
Bar now offers a host of seminars on 
audio and videotapes. Each tape offers 
full CLE credit, and again costs have been 
kept to a minimum. If you would like a 
current list of tapes available, call Tracie 
Chinaris at the Bar Center, (904) 561-5629. 
As I mentioned last month, the CLE 
Committee is also experimenting with a 
new delivery system for course promo- 
tional materials. Beginning January 15, all 
CLE promotions may be found in the Bar 
News, including the course outline bro- 
chures we have mailed separately in previ- 
ous years. The committee and Board of 
Governors approved the move with the 
thoughts of saving money by reducing 
postage costs — and thus keeping overall 
CLE costs down — and of grouping all 
CLE listings, Bar-sponsored as well as 
private courses, together in one place to 
simplify CLE planning for the practition- 
er. The News also has expanded its 
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course listings, and has developed a quar- 
terly CLE calendar for your advance plan- 
ning. I would be interested in hearing 
from you on how you like the new promo- 
tion system, or thoughts you may have 
on improving it. 

Our out-of-state members will be pleased 
to know that the recent CLE seminar in 
New York City was a resounding success 
and we expect to provide similar pro- 
grams annually in locations near large 
groups of Florida Bar members. Course 
promotion materials will be in the News. 

We have tried to make reporting CLER 
hours earned as easy as possible. The 
mailing labels of the Journal and News 
now contain an abbreviated report of each 
member’s standing with the CLER De- 
partment. The News now regularly carries 
informational articles and explanatory form 
examples created by the CLER Depart- 
ment to answer members’ questions re- 
garding CLE reporting. Staff members 
also are available to answer questions you 
may have on our CLER Hotline, 1-800-544- 
CLER. 

On an average day the CLER Depart- 
ment receives some 100 inquiries from our 
members. With two reporting cycles be- 
hind us, however, the department is now 
well-acquainted with the common prob- 
lems which arise, and is ready to help you 
keep your CLER records up to date. 

It is safe to say that members of the 
CLE Committee, sections and committees 
sponsoring seminars, and the staff of the 
Professional Development Department all 
have learned a lot during the first two 
years of Florida’s continuing education 
requirement, and are working hard to 
make CLE as useful and accessible as 
possible to all members of the Bar. You 
can help by using the materials in the 
News to plan your CLE early, keeping the 
CLER Department current on the number 
of hours you have earned, and avoiding 
the end-of-the-year rush.0 
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The Truth About Docket/Calendaring Revealed! 


Now you can forget about docketing worries. You can ignore expensive legal 
software. Here’s how to get organized fast and make docket/calendaring easy. 


No panacea - Despite what some computer com- 
panies want you to believe, the computer will not 
replace your appointment calendar. Paper calen- 
dars fit in your hand, go anywhere, and don’t need 
an operator’s manual or electricity. 


Lawyers’ special needs - If you’re involved in litiga- 
tion, you already know the special calendaring 
requirements - court mandated deadlines, and com- 
plex date calculations. That’s a lot of work and 
worry about accuracy and oversights. 


hone fears into freedom - Here’s how Abacus 
can help you turn nightmares (missed deadlines, 


sanctions and malpractice) into a smooth running 
practice. 


Speeding the daily mail - Let’s start with a daily 
routine. The mail arrives. You pull out the date re- 
lated papers. Then you calculate deadlines, write 
them in the book along with reminders, and update 
your files. With Abacus, one entry and the deadline 
is calculated for you. Optional reminders are 
posted, and your calendar, (along with case and 
client cross references) is instantly updated. Any 
conflicting appointments are displayed immediately. 


Seeing it your way - Do you want to see your cal- 
endar a week-at-a-glance? Do you need a combined 
office calendar Bo separate schedule sheets for 
each case file? With Abacus, such custom calendars 
are a snap. 


Handle Court Deadlines - You pecpete a complaint 


and file it. You could look up all the court deadline 
rules, manually calculate the various deadlines, clear 
them against the master calendar and your own 
calendar, make out a case schedule sheet, and hope 
that you didn’t make any mistakes. Abacus makes it 
worry free. The first time you use Abacus, just enter 
the various court rules for deadlines. After that, 
with each new case, your rules will automatically 
calculate deadlines pe post them on your calendar. 


Easy rescheduling - As you proceed with the case, 
the judge changes a date, and opposing counsel 
completes an event early. Both actions affect your 
deadlines. Do you have to recalculate all the dates, 
find the old dates in your calendars, erase them and 
enter the new dates, and make out a revised case 
calendar sheet? Abacus can automatically revise 
the deadlines, then print a new case schedule sheet 
and master calendar on your command. 


A management marvel - You decide to take a much 
needed vacation. You have Abacus show only your 
important appointments and deadlines (court 


grees and depositions) for the next month. 
ou find the best week to go, print a full calendar 
for that week, and then shift those events to your 
associates. Within seconds, Abacus prints new cal- 
endars for each, incorporating all the new items. 


Advance planning - You need a list of all of the tri- 
als coming up in the next six months. Do you go 
through all of the active files, or page by page 
through the master calendar? Abacus can print just 
the trials calendar on one sheet in a keystroke. 


Reviews - You need a recap of how many depo- 
sitions and trials were handled by your office last 
year. With Abacus, you simply select what you want 
and the report gives you the counts. 


Mailing made easy - You'd like to send an an- 
nouncement to all of your clients, prospects and 

ers. Do you research your files, one by one, and 
Build a mailing list with your word processor? 
Abacus easily selects categories of people, then 
generates labels or a "mail merge" file automatically. 


Malpractice minimized - Practices with comput- 
erized docket/calendar systems have fewer mal- 
practice claims, and therefore get lower insurance 
rates! Isn’t it nice that the computer saves you 


money? 


Software doesn’t have to be expensive just because 
it’s for lawyers. Does it seem like most legal soft- 
ware is priced for big firms? Abacus is serving 


lawyers who appreciate quality software, toll free 
hotline support, and low prices. You can own Aba- 
cus software for only $199 non-network or only 
$299 multi-user network (and that includes case 
management and client tracking modules too!) 
You'll et six months of unlimited, toll free support. 


You'll have fast, clear answers from friendly, knowl- 
edgeable experts. 


Six Month Money Back Guarantee - If you’re still 
uncertain, here’s a safe way to see the benefits. 
Order now and take up to six full months to try it. If 
you’re not satisfied for any reason, return it for a full 
refund. With this six month money back guarantee, 
there’s absolutely no risk. Call toll-free today. 


Abacus Data Systems, Inc. 
2775 Via De La Valle, Suite 101 
Del Mar, CA 92014 


800-444-4979 
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Staley, Terrence Russell, Walter G. Campbell, Jr.; Eigh- 
teenth Circuit Thomas G. Freeman; Nineteenth Circuit 
George H. Moss II; Twentieth Circuit John A. Noland; 
Out-of-State William L. Guzzetti, Harry W. Dahl, Frederick 
J. Bosch; President YLD, Ladd H. Fassett; President- 
elect YLD, Warren W. Lindsey; Public Members, 
Wilhelmina L. Tribble, Ruth Ann Bramson. 


LawCross 


1 2 3 4 7 10 i 12 13 
14 15 16 
17 18 19 
20 21 22 
33 24 
26 27 28 29 30 31 32 
33 34 35 
% 37 38 
39 40 41 
42 43 
45 
47 48 49 50 51 52 53 
54 55 56 57 58 
59 60 61 
62 63 64 
ACROSS 
1. child; Lat. civ law 51. compass pt. 24. wound 
2. vagrant: Eng. 54. official WA trees 25. abet 
10. steep rock 59. from’s opposite 26. keep an the ground: 
14. Huns’ King 60. Dade Co., FL seat 2 wds 
15. expunge 61. stay in place 27. Oriental 
16. nimbus 62. w/shine: illicit booze 28. hippos’ kin 
17. FL & SC official tree 63. icy rain 29. profit statement: 2 words 
20. sexist pronoun 64. sea eagle 30. Russian edict 
21. penny in Cyprus 31. coins 
22. mountain nymph 32. drove fast 
23. point ee 33. barter 
24. four figures: abbr 1. lobbies: abbr 37. cattle group 
26. official OK trees 2. Beehive State 38. road division 
33. impudent 3. North Sea feeder 40. stupid 
34. cures 4. kid 41. certain rights 
35. Laotian currency 5. govt. in power 43. Montgomery Co., OH seat 
36. court order 6. hurler Hersheiser 44. license 
37. approach: col. 7. trade (imbalance) 47. sink or 
38. duck 8. mil. branch 48. comic, Jay 
39. standstill 9. snake fish 50. former Greek govt. unit 
40. pant material 10. certain angel $1. ID. mark 
41. inspected preburglary 11. net cost 52. fleece 
42. official MT trees 12. Can. prov. 53. It. royal family 
45. conjunctives 13. unobjectionable 55. Brit. U.S.P.S. 
46. before a big event 18. friendship between nations 56. nothing: Lat. 
47. kills 19. feelings 57. own: Scot. 
50. anagram for rid 23. employee: abbr 58. bound to pay 


Lawcross answers on page 80 
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are turning their backs on the 
profitable way 
write Million Plus 


But knowing the facts should turn them around. 

Facts like these: With The Fund, member attor- 
neys automatically get a 70/30 split on any policy of 
$1,000,000 or more. 

You increase your savings another way, too, 
because we offer reinsurance at cost. We don’t mark 
it up like most of the commercial title insurance com- 
panies do. And reinsurance usually takes just a phone 
call to get. 

A senior examiner conducts the title examination 
and delivers your Certificate. Fast. 

Our Construction Loan Services people will per- 
form periodic title searches and endorsements; assume 
responsibility for examination of the construction 
documentation and disbursement of funds; serve as a 
liaison for the borrower, lender and contractor; and, 
if the lender requests it, check for compliance with 
certain provisions of Florida’s Mechanics’ Lien Law. 

The Fund’s highly experienced Lender Relations 
gua is also ready to help you whenever you 
need it. 

The facts show that our Million Plus program 


can save you time and money in lots of ways. After 
all, providing real estate attorneys with great deals is 
what we're all about. 

For more information on The Fund and our 
Million Plus program, return the coupon. You'll be 
giving your practice a turn for the better. 


If you think you don’t need 
The _— think again 


Million Plus ______ Construction Loan Services 
_____Lender Business _____ Developer Business 


Phone 


Attorneys’ Title Insurance Fund, Inc. 
PO. Box 628600, 6220 Hazeltine National Drive 
| Orlando, FL 32862-8600, Attn: Marketing Services 


| = 
& 
— 
Pay 
| | 
| 
| 1: 
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A blue ribbon jury consists of 
highly-qualified or skilled peo- 
ple, selected for their specific 
qualities, rather than randomly- 
selected jurors which meet only 
minimum requirements.! Blue rib- 
bon juries are beneficial in cases 
which are too complex for the 
lay juror to understand. Unlike 
lay jurors, who tend to look to 
their individual attitudes and ex- 
periences for guidance, special 
jurors are more likely to look to 
the evidence presented. Even 
though there is a constitutional 
right to a jury drawn from a 
group which represents a cross- 
section of the community, this 
can still be accomplished with a 
special jury.? Sixteen states at 
some time in their development 
have enacted statutes expressly 
providing for a form of special 
jury.> New Jersey and Oregon 
have even used a special jury 
without express legislative 
authorization.‘ 

In 1947, the Supreme Court 
upheld a blue ribbon jury in Fay 
v. New York, 323 U.S. 261 
(1947), stating it was not uncon- 
stitutional. This case involved a 
conviction of union leaders for 
extortion, and the jury was 
weighted in favor of propertied 
people who were more likely to 
convict for certain kinds of 
crimes. Jurors were selected by 
their intelligence and ability to 
judge the particular case. Justice 
Brandeis stated, “To stay experi- 
mentation in things social and 
economic is a grave responsibil- 
ity. Denial of the right to experi- 
ment may be fraught with serious 
consequences to the Nation. It 
is one of the happy incidents of 
the federal system that a single 
courageous State may, if its citi- 
zens choose, serve as a labora- 
tory; and try novel social and 
economic experiences without 
risk to the rest of the country.” 

Today, special juries are still 
used in Alabama, New Jersey, 

and New York.® Since other 
states have experimented with 
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BLUE RIBBON 


JURIES 


If the Use of Blue Ribbon Juries 
Is Constitutional, 
Why Don’t We Try Them in Florida? 


the use of blue ribbon juries, 
maybe it’s time for Florida to try 
them. 

This would not be the first 
time the Florida courts were 
innovative about a constitutional 
matter. In 1970, Florida was the 
first state to decide that the use 
of a six-member jury did not 
violate the constitutional right 
to trial by jury.”? The United 
States Supreme Court upheld 
Florida’s decision in the case of 
Williams v. Florida, 399 U.S. at 
80 (1970). Since Florida has suc- 
cessful experience with innova- 
tion, why then don’t we try blue 
ribbon juries here? 


Constitutional History 
The concept of special juries 
originated and developed in Eng- 
land. One of the earliest known 

cases was in 1351, in London. 
The special jurors were cooks 
and fishmongers selected to hear 
a case about a defendant ac- 
cused of selling bad food.® In 
1730, England enacted a statute 
expressly authorizing and requir- 
ing courts to form special juries 
in both civil and criminal cases. 
The statute stated that “either 
party in any case, as well 


criminal as civil, may have a 
special jury on motion at his 
own expense.” 

Blue ribbon juries often in- 
cluded a concentration of mer- 
chants, seamen, businessmen, or 
lawyers. These special juries were 
composed of persons of particu- 
lar trades because they had a 
better knowledge of the subject 
matter to be tried. Special juries 
were particularly used in civil 
trials in England during the 17th 
and 18th centuries, when no right 
to jury trial existed for equity 
actions.!° This ensured that the 
jurors were literate or at least 
familiar with the area in issue. 
In the 19th Century, the jury 
system in the law courts was 
modified and limited, so that the 
jury trial is seldom used today 
in England, except in criminal 
cases. 

The right to a jury trial was 
viewed differently in the United 
States. After the American Revo- 
lution, the colonists wanted to 
nullify the power of a mistrusted 
sovereign, so three constitutional 
provisions guarantee the right 

to a jury trial.!! Article III re- 
quires a jury trial in all federal 
criminal cases. This provision is 


by Nancy A. Friiey 


repeated in the sixth amend- 
ment, which states the rights of 
the accused as, “In all criminal 
prosecutions, the accused shall 
enjoy the right to a speedy and 
public trial, by an impartial 
jury... .”!2 The seventh amend- 
ment grants the right of trial by 
jury in suits at common law 
when the amount in controversy 
exceeds 20 dollars. 

In 1812, the Supreme Court 
in U.S. v. Wonson, 28 F. Cas. 
745 (no. 16, 750) (C.C.D. Mass. 
1812), held that a right to jury 
trial is guaranteed in all civil 
cases that would have gone to a 
jury under English practice in 
1791. According to the common 
law of England, no fact tried by 
a jury shall be otherwise reex- 
amined in any court of the United 
States, unless a new trial is 
granted.!3 The English courts 
would not grant appeals in any 
causes, except civil causes of 
admiralty and maritime jurisdic- 
tion.!4 The practice of the Eng- 
lish courts at the time of the 
adoption of the U.S. Constitu- 
tion was accepted as the law for 
the American courts and uni- 
formly applied in the federal 
courts during that time.!5 Since 
then this has been the historical 
test for applying the seventh 
amendment. This same test was 
applied in Wonson and remains 
virtually unchallenged.!® Because 
special juries were part of the 
English procedure, blue ribbon 
juries in civil cases would satisfy 
the seventh amendment’s 
historical test. 

The sixth amendment gives a 
criminal defendant the right to 
be tried by an “impartial jury.” 
This provision entitles the defen- 
dant to a jury selected from a 
representative cross-section of the 
community, without inclusions 
or exclusions because of race, 
sex, nationality, or other classifi- 
cation. But the chosen jury does 
not have to be any particular com- 
position of the community as a 
whole.!7 The equal protection 


clause does not guarantee a par- 
ticular mix, but protects only 
against improper exclusions. Our 
idea of justice requires that the 
defendant receive a fair trial. 
This is what is often referred to 
in the United States as a jury of 
one’s peers, meaning an impar- 
tial jury as distinct from legal 
class representation. 

The requirement of a fair trial 
in criminal proceedings has its 
constitutional source in the due 
process clause of the fifth and 
14th amendments, which state 
that no person shall be deprived 
of “life, liberty, or property, with- 
out Due Process of Law.”!8 A 
fair trial requires a hearing be- 
fore a competent, impartial tri- 
bunal, in which the prosecutor 
does not present the govern- 
ment’s case inaccurately or un- 
fairly and the defendant has an 
opportunity to present his case 
fully and effectively. 

The Constitution, however, 
makes no provision regarding 
the right to jury trial in state 
court proceedings. State consti- 
tutions usually contain many simi- 
lar provisions, although the way 
state courts interpret the right 
may vary from the standards 
applied in federal courts. How- 
ever, the 14th amendment sub- 
jects the state courts to the due 
process clause. The Supreme 
Court held in Duncan v. Louisi- 
ana, 391 U.S. 145 (1968), that 
due process does require some 
form of access to a jury trial in 
major criminal prosecutions in 
state courts. These rights have 
been incorporated into the 14th 
amendment, so they are also 
applied to state criminal trials. 

In Taylor v. Louisiana, 419 
U.S. 522 (1974), the court held 
that the concept of the jury as a 
“fair cross-section of the com- 
munity” was at the core of the 
sixth amendment and thus appli- 
cable to the states. This means 
that any exclusions will be tested 
by both the equal protection 
clause, and the affirmative “cross- 


section” principle. The true basis 
of the fair cross-section require- 
ment is assurance of the kind of 
diversity of view and experience 
that will most advance the kind 
of collective decisionmaking that 
represents the jury at its best. 
There are two reasons why 
this cross-section requirement 
does not preclude the use of 
special juries. First, the intent of 
this requirement can be distin- 


The second reason is that the 
individual states may limit the 
cross-section standard them- 
selves.2! The states could ex- 
clude any individual who is 
unable to perform jury duties 
intelligently and efficiently. The 
Federal Jury Selection and Serv- 
ice Act of 1968 disqualifies 
individuals from jury duty who 
are not U.S. citizens; unable to 
speak, read, write and under- 


Could Florida use blue ribbon 
juries without violating a 
defendant’s constitutional 

rights? The Supreme Court 

and many state courts indicate 


that such juries can be used 


guished. The cross section re- 
quirement was in response to the 
courts’ concern about minorities 
being discriminated against for 
reasons other than their capabili- 
ties as jurors.'? However, the 
exclusion of persons who are 
unable to understand the issues 
does not result in discrimination 
against minorities any more than 
the permissible statutory disquali- 
fication of illiterates or those 
who do not understand Eng- 
lish.2° Special jurors selected on 
the basis of their ability to un- 
derstand complex issues is a rea- 
sonable exclusion and is similar 
to those already approved by the 
Court. Therefore, the representa- 
tional values of the cross-section 
of the community standard could 
be maintained along with the 
due process mandate for jury 
competence and impartiality. 


stand English; charged with or 
convicted of a felony; or have 
physical or mental disabilities 
which make it impossible for _ 
them to give satisfactory jury 
service.22 

The courts have indicated that 
there is a due process right to a 
competent and rational fact- 
finder. Jurors must be capable 
of deciding the facts in an in- 
formed manner. In some cases, 
lay jurors may be unable to 
decide complex issues. Due proc- 
ess requires jury competence, and 
so a special jury would uphold 
this requirement in certain types 
of complex cases. 


Current Use of Blue 
Ribbon Juries 

In the early and middle dec- 
ades of this century, the Su- 
preme Court upheld against 


constitutional attack a blue rib- 
bon jury system in the case of 
Fay v. New York. In that case, 
the jurors were selected for their 
intelligence and character in a 
way that resulted in the vast 
overrepresentation of professional 
and business classes. In Fay, 
union officials were convicted of 
conspiracy to extort and of ex- 
tortion by a blue ribbon jury. 
The Court stated, “We fail to 
perceive on its face any constitu- 
tional offense in the statutory 
standards prescribed for the spe- 
cial panel.”*4 The prescribed statu- 
tory standards included the ability 
to speak English; the ability to 
presume the defendant innocent 
even when the defendant refuses 
to testify in his own behalf; and 
the ability to disregard the influ- 
ence of publicity. As a result, the 
Court held that the New York 
statute did not violate due proc- 
ess or equal protection of the 
laws guaranteed by the 14th 
amendment. 

In 1965, the Supreme Court 
held that a highly discretionary 
and easily abused “key man” 
system for selecting potential ju- 
rors by consultation with com- 
munity leaders was constitutional 
in Swain v. Alabama, 380 U.S. 
202 (1965). The “key man” sys- 
tem involved selecting individuals 
recognized within the commu- 
nity as educated and responsible 
citizens.25 

In 1922, special juries were 
used in New York in a contested 
will case, which involved more 
than 135 witnesses.26 The court 
held that the New York statute 
permitted use of such a jury 
when the facts of the case were 
“intricate and important” or “of 
exceptional difficulty or 
importance.’ 

States have also used special 
juries in litigation involving bank- 
ing institutions, stocks and bonds, 
and in the reorganization of a 
railroad company.”8 

In criminal cases, the use of 
special juries varies among states. 
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In West Virginia and Pennsylva- 
nia it has been held that local 
statutes, such as municipal and 
county ordinances, relating to 
special juries do not apply in 
criminal cases.”9 This is also prac- 
ticed in Alabama, which specifi- 
cally authorizes the use of 
special juries in civil cases but 
refuses to apply the state statute 
in criminal cases.*° 

Some states, such as Virginia 
and New York, leave the deci- 
sion of a special jury up to the 
discretion of the court. In those 
states, the granting of a special 
jury depends on the intricacy or 
importance of the case.3! But 
this does not mean that cases 
involving large sums of money 
or important or powerful parties 
will make the case itself impor- 
tant enough to be awarded a 
special jury. 

New York often allows special 
juries where the controversy ex- 
cites the attention or provokes 
the prejudices of the population. 
One such case was New-Wind- 
sor Turnpike Co. v. Ellison, 
(1806) 1 Johns. (N.Y.) 141, in 
which New York granted a spe- 
cial jury because the issue af- 
fected the public. The defendant 
had removed a fence near the 
turnpike gate and made a high- 
way across his land so that he 
and others could avoid the turn- 
pike. The court held that this 
kind of case affected the public 
and its consequences were im- 
portant enough to warrant a 
special jury. The special jury was 
selected on the basis of written 
answers to a juror questionnaire 
and an interview with a jury 
commissioner. During the per- 
sonal interview the prospective 
juror gave testimony under oath 
pertaining to his qualifications 
and fitness for jury duty.52 

Without an understanding of 
the case, a jury cannot ade- 
quately function either as a fact- 
finder or as a conscience of the 
community. However, many 
times those citizens most quali- 
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fied to serve as jurors are miss- 
ing from juries. Judge Jerome 
Frank, a prominent jury critic, 
considered juries to be “hope- 
lessly incompetent as fact- 
finders,” and asked: “Would any 
sensible business organization 
reach a decision, as to the com- 
petence and honesty of a pro- 
spective executive, by seeking, 
on that question of fact, the 
judgment of twelve men or 


Today there exists a real need 
for an alternative method of han- 
dling certain types of disputes. 
Blue ribbon juries could be com- 
pared with the arbitration sys- 
tem, where offered and voluntar- 
ily accepted. The expansion of 
commercial arbitration has led 
to an increase in proposals for 
various types of specialized 
courts.34 

In arbitration, the jury and 


This article does not suggest 
that the common jury should 
be replaced, but only that the 
special jury should be 
available and considered as a 
supplementary trial device 


women gathered together at ran- 
dom — and after first weeding 
out all those men and women 
who might have any special quali- 
fications for answering the 
questions?”33 


Recommendations 

Even though there is a federal 
constitutional right to a jury 
drawn from a cross-section of 
the community, there is no ex- 
plicit provision for its use in 
state courts. Often civil litigants 
agree in contract negotiations to 
waive their right to a trial and 
instead agree to an arbitration 
panel for resolving any disputes. 
This article does not suggest that 
the common jury should be re- 
placed, but only that the special 
jury should be available and con- 
sidered as a supplementary trial 
device. 


judge are made up of a panel of 
experts in the particular field at 
issue. They listen to all the evi- 
dence and vote on a decision. 
All members of the panel are 
chosen for their expertise and 
experience. This method is also 
used in construction disputes, 
where the arbitration panel may 
consist of engineers, architects, 
or contractors. 

Special juries work well in 
complex computer and antitrust 
litigation. Those people who lack 
the ability to comprehend the 
issues would be excluded from 
the jury. The representational 
values of the cross-section of the 
community standard could be 
maintained along with the due 
process mandate for jury compe- 
tence and impartiality.55 

Any party to a complex civil 
case should be allowed to move 


for a trial by a special jury in 
Florida. This would require the 
Florida courts to determine if 
the involved concepts were above 
the practical abilities and limita- 
tions of a common jury; if the 
length of the trial would be 
excessive; and whether the use 
of a special jury would be unfair 
to a party.* If all of these re- 
quirements were met, then the 
request for a special jury could 
be granted. 

After a court decided that a 
special jury was proper for a 
case, the method of selecting the 
jurors would need to be decided. 
This could be accomplished by 
using a version of the juror quali- 
fication form which is presently 
used by the federal courts.3” The 
form could be designed to iden- 
tify those people who would be 
more likely to understand the 
issues to be tried. Educational 
background and work experi- 
ence would be important areas 
in setting prerequisites to service 
on certain types of cases. 

People who meet the prerequi- 
sites could be summoned to the 
court and examined by both 
attorneys through voir dire. The 
parties could still exercise their 
peremptory challenges and chal- 
lenges for cause. * 

An advantage to this method 
is that it allows a random cross- 
section of competent jurors with- 
out being discriminatory. 


Conclusion 

Could Florida use blue ribbon 
juries without violating a defen- 
dant’s constitutional rights? The 
Supreme Court and many state 
courts indicate that such juries 
can be used. As previously men- 
tioned, New York has had a 
long and successful history of 
using special juries in certain 
situations. 

Special jurors would be able 
to make intelligent decisions 
based on a clear understanding 
of the facts and the issues, in- 
stead of being confused by the 
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conflicting arguments of the attorneys. 

Special juries tend to allow the jurors 
to decide cases on the basis of the evidence 
and arguments presented in court. When 
a jury is comprised of skilled jurors, it is 
less likely to become confused with techni- 
cal, financial, and legal issues than is a 
jury unfamiliar with these types of dis- 
putes and issues. The use of special juries 
could eliminate many of the problems that 
judicial administration must face in com- 
plex civil litigation. Like arbitration, spe- 
cial juries should be used as a supplemen- 
tary trial device and should be available 
in certain situations in Florida today.0 
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“I demand a jury trial, Mom! Mom!!” 
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Hospital Liability 
The Nondelegable 
by Ellen 


he liability exposure of hospitals for the negligent acts of physicians 

has steadily expanded during this century, moving from virtual 

immunity to high risk under an ever-growing variety of tort 
theories. Policies adopted to lessen the risk under one theory often serve 
to increase exposure under another,! resulting in an uncertain and 
unpredictable environment for hospital administrators and counsel. One 
of the more recent legal theories of hospital liability to surface involves 
breach of a hospital’s nondelegabie duty to provide nonnegligent medical 
care. This article discusses adoption of the nondelegable duty doctrine in a 
recent case out of Alaska, and analyzes the viability of this theory in 
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Florida: 
Duty Doctrine 
B. Gwynn 


Traditionally, a hospital was not liable for a physician’s negligence 
because the hospital could not exercise control over the physician’s medical 
decisions.2 Physicians were regarded as independent contractors for whom 
hospitals could not be held vicariously liable. On the other hand, hospitals 
have been held responsible for negligent acts of medical professionals who 
were hospital employees, whether physicians, nurses, interns, or residents, 
under the doctrine of respondeat superior.> When any of these employees, 
however, acts under the direction of a physician, the hospital is released 
from liability for the tortious acts of its employee, who has become an 

agent of the independent contractor when performing such acts.4 Whether 
a physician is an employee or independent contractor is often a hotly 
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Within the vast resources of 
one of Florida’s most influential banks is a 
smaller one. It’s accessible to those individuals who 
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contested factual issue, requiring inquiries 
into the physician’s sources of income, 
billing practices, source of patients, the 
extent of supervision or control exercised 
by the hospital, etc. Although a hospital’s 
inability to exercise control over the actual 
medical decisions of a physician is rarely 
raised anymore as a persuasive argument 
against hospital liability, the degree to 
which a hospital exercises administrative 
control over physicians continues to be a 
central issue in determining employee or 
independent contractor status. 

Courts have permitted a number of 
exceptions to the independent contractor 
doctrine. In many jurisdictions, including 
Florida, when a hospital holds a physician 
out in a manner that reasonably entitles 
patients to conclude that the physician is 
an employee of the hospital, the hospital 
will be liable under the principle of appar- 
ent or ostensible agency.> When a patient 
enters an emergency room and is not 
aware that attending physicians or radi- 
ologists are independent contractors, and 
is not informed to the contrary or is 
provided with additional evidence of 
agency, e.g., intake or consent forms on 
hospital stationery, courts will generally 
permit the jury to determine the agency 
issue. One commentator has noted that as 
a result of such decisions, a hospital that 
markets the high quality of its various 
services to the community, for example, 
its emergency room team, might thereby 
open itself to liability to patients who do 
not understand that independent physi- 
cians provide some of the advertised 
services.® 

Another theory of hospital liability is 
actually not a theory of vicarious liability 
but instead of direct liability for corporate 
negligence. Under this doctrine, a hospital 
may be liable in addition to an incompe- 
tent physician if it can be proven that the 
hospital failed to adequately monitor the 
quality of its medical personnel. The Flor- 
ida Supreme Court explicitly adopted this 
doctrine in 1989 in Jnsinga v. LaBella, 543 
So.2d 209 (Fla. 1989).’ 

Finally, in the case of Arango v. Reyka, 
507 So.2d 1211 (Fla. 4th DCA 1987), the 
Florida Supreme Court determined that a 
hospital and an anesthesiologist group 
had formed a joint venture, and that the 
hospital was vicariously liable for the 
negligence of its coventurer. This was 
based upon the contract between those 
entities which provided for sharing of 
costs, collections, and administrative re- 
sponsibilities.8 Although numerous courts 
in other jurisdictions have considered ap- 


plication of the theory to physicians and 
hospitals,? this case was the first in which 
it was approved. 


Nondelegable Duty of Hospitals 

One of the newest theories of vicarious 
hospital liability—that a hospital has a 
nondelegable duty to provide nonnegli- 
gent medical treatment—was explicitly es- 
tablished in a 1987 case out of Alaska, 
Jackson v. Power, 743 P.2d 1376 (Alaska 
1987). This case has added significance in 
Florida since the nondelegable duty doc- 
trine has been a viable but unused theory 
of liability here since 1982 when the Fourth 
District Court of Appeal decided IJrving 
v. Doctors Hospital of Lake Worth, 415 
So.2d 55 (Fla. 4th DCA), rev. den, 422 
So.2d 842 (Fla. 1982). 

In the Jackson case, a young man 
injured in a fall was airlifted to Fairbanks 
Memorial Hospital emergency room in 
May, 1981, where he was treated by Dr. 
Power. Dr. Power was a member of 
Emergency Room, Inc., an independent 
provider of emergency services that had 
supplied physicians to Fairbanks Memo- 
rial every night since 1977. Because Dr. 
Power failed to order certain tests, the 
plaintiff ultimately lost both his kidneys. 


The court affirmed the trial court’s denial 
of the plaintiff's motion for summary 
judgment on the issue of apparent agency, 
holding that issues of fact remained for 
the jury.!° The court reversed the trial 
court’s denial of the plaintiff's motion for 
summary judgment on the issue of nonde- 
legable duty, and remanded the case with 
instructions that the court enter judgment 
for the plaintiff on that issue. 

The Jackson court found three sources 
of the hospital’s nondelegable duty to 
provide nonnegligent emergency room serv- 
ices: (1) state regulations that required 
acute care hospitals to provide an emer- 
gency care physician, that required hospi- 
tals to obtain licenses and certificates of 
need, and that required internal risk manage- 
ment procedures;!! (2) standards promul- 
gated by the Joint Committee on the 
Accreditation of Hospitals and assumed 
by the hospital relating to emergency 
rooms;!2 and (3) the hospital’s bylaws 
which provided for the establishment of 
an emergency room.!3 Comparing these 
duties with those of an airline under the 
common law of Alaska, the court con- 
cluded that hospitals have a nondelegable 
duty to provide emergency room 
physicians. 
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Not only is this rule consonant with the public 
perception of the hospital as a multifaceted 
health care facility responsible for the quality 
of medical care and treatment rendered, it also 
treats tort liability in the medical arena in a 
manner that is consistent with the commerciali- 
zation of American medicine. . . . [W]e simply 
cannot fathom why liability should depend 
upon the technical employment status of the 
emergency room physician who treats the 


patient.'4 


The court concluded by emphasizing 
that its holding would not alter the inde- 
pendent contractor doctrine in situations 
where a patient is treated in the emergency 
room by his or her personal physician. 

While the Alaskan court found a non- 
delegable duty as a matter of law, the 
Florida court in Jrving v. Doctors Hospi- 
tal of Lake Worth, concluded that the 
existence of a nondelegable duty was a 
jury question. In that case, the plaintiff 
brought her daughter to the emergency 
room of Doctors Hospital of Lake Worth 
where the girl was treated by Dr. Panzer, 
who negligently failed to diagnose menin- 
gitis, resulting in serious injury to the 
girl.'5 Because the trial court instructed 
the jury that the hospital could not be 
liable in tort for acts of an independent 
contractor, but refused to instruct them 
on exceptions to the independent contrac- 
tor doctrine, including apparent agency 
and nondelegable duty, the case was re- 
manded for a new trial. In discussing the 
nondelegable duty doctrine, the court stated 
that such duties may arise from express 
or implied contracts, and that “the con- 
tractual relation existing between a hospi- 
tal and an emergency room patient is 
implied. . . .”!© Therefore, a hospital has 
a nondelegable duty toward ail patients 
admitted to its emergency room, to pro- 
vide nonnegligent care by physicians, regard- 
less of the physician’s relationship with the 
hospital. 

Three months before Irving was de- 
cided, the Third District Court of Appeal 
had reached a similar conclusion in Webb 
v. Priest, 413 So.2d 43 (Fla. 3d DCA 
1982). That court reversed a directed ver- 
dict entered in favor of Parkway General 
Hospital which had exonerated the hospi- 
tal from liability for the negligence of two 
emergency room physicians employed by 
an independent emergency medical serv- 
ices provider.!’ Although the appellate 
court reversed because there was evidence 
that the physicians were apparent agents 
of the hospital, the court acknowledged 
in a footnote that there were other excep- 
tions to the independent contractor rule 
of nonliability in Florida, including vicari- 
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ous liability when the owner/employer is 
under a nondelegable contractual duty.!® 

Curiously, the nondelegable duty doc- 
trine also was foreshadowed in Parrish v. 
Clark, 145 So.848 (Fla. 1933). The case 
involved the negligence of a nurse- 
employee, and was brought under tort and 
contract theories. The court implied that 
the patient had a contractual relationship 
with the hospital, but did not articulate 
that fact. Instead, the hospital was charac- 
terized as having undertaken the duty to 
care for patients admitted for treatment,!9 
which is language typically used when 
describing the creation of a nondelegable 
duty. 

A number of early cases from other 
jurisdictions involve hospitals that con- 
tracted with corporations to provide medi- 
cal treatment to the businesses’ employees.” 
The duties undertaken in such contracts 
were found to override the independent 
contractor doctrine of nonliability for phy- 
sician negligence. In recent cases, several 
courts have used language commonly as- 
sociated with the nondelegable duty 
doctrine, without explicitly using that la- 
bel, to describe a hospital’s duty.2! These 
cases may be viewed as precursors to the 
current concept of nondelegable duty in 
Jackson and Irving, cases that did not 
involve express contracts. 


Common Law of 
Nondelegable Duty 

Because liability of a hospital in Florida 
could be premised on any of several 
approaches to this theory that now exist 
under common law, a brief review of some 
of the case law follows. As previously 
stated, the general rule of nonliability of 
“employers”? of independent contractors 
is based upon the employer’s inability to 
control the contractor. However, an em- 
ployer may be held liable for negligent 
acts of an independent contractor when 
(a) the employer has assumed a duty by 
contract or agreement; (b) the employer 
is under a duty created by statute or 
ordinance; (c) the independent contractor 
is retained to perform inherently danger- 
ous work; or when (d) the employer is 
aware, or should be, that a hazardous 
condition has been created in connection 
with the work being performed. These 
exceptions have been recognized in dicta 
in a limited number of hospital liability 
cases. 

The doctrine of nondelegable duty was 
first adopted by a Florida court in W. H. 
Mills v. Krause, 114 So.2d 817 (Fla. 2d 
DCA 1959), cert. den., 119 So.2d 293 (Fla. 


1960). The court held that a general con- 
tractor had contractually assumed a duty 
to use due care in repairing a hotel 
premises and, therefore, could not evade 
liability for negligence by delegating that 
duty to an independent contractor. Al- 
though the case dealt with an express 
contract, the court quoted a passage from 
a legal encyclopedia with approval which 
applied the exception to implied agree- 
ments as well.23 The Jrving court cited this 
case as authority for an implied duty owed 
by hospitals to patients. 

A nondelegable duty may also be cre- 
ated by statute or ordinance. In Mastran- 
drea v. J. Mann, Inc., 128 So.2d 146 (Fla. 
3d DCA), cert. den., 133 So.2d 320 (Fla. 
1961), a general contractor was not per- 
mitted to delegate duties imposed by the 
Miami Building Code to an independent 
masonry contractor.”4 The court in Webb 
v. Priest, 413 So.2d 43, 47, m.2 (Fla. 3d 
DCA 1982), acknowledged the applicabil- 
ity of this exception to hospitals charged 
with liability for negligence, but did not 
elaborate on possible statutory sources of 
liability. 

Employers may be held liable for the 
negligence of an independent contractor 
hired to perform inherently dangerous 
work.25 It is questionable whether certain 
medical services, such as surgery, could 
be characterized as inherently dangerous 
so as to impose a nondelegable duty upon 
the hospital. Although one commentator 
has stated that “[t]o date, medical or 
hospital care has not been considered an 
inherently dangerous activity,”6 this is 
certainly no guarantee that no court will 
every apply this exception to hospitals. In 
fact, an appellate judge in New Mexico 
has invited the courts of that state to 
recognize the inherently dangerous 
exception.2? 

The question of whether an activity is 
inherently dangerous is a jury question in 
Florida.22 The court in Webb v. Priest 
included this doctrine in its enumeration 
of possible exceptions to the general rule 
of nonliability of hospitals for independ- 
ent physician malpractice, but, again, the 
court did not determine whether this ex- 
ception was appropriate to the medical- 
treatment context. 

Finally, if an employer is cognizant that 
an independent contractor has created a 
dangerous condition and the employer 
does not act to remedy it, the employer 
may be held vicariously liable for resulting 
injuries to others.29 This exception has 
been applied to a hospital in the case of 
Hoder v. Sayet, 196 So.2d 205 (Fla. 3d 
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DCA 1967), which involved the supply of 
allegedly impure blood to North Miami 
General Hospital by a blood bank, which 
was an independent contractor. The owner- 
operator of the blood bank was a patholo- 
gist at the hospital; therefore, the hospital 
was deemed to be in a position to know 
through its agent whether the blood bank 
was upholding proper standards of care. 
“If the hospital or its agents had reason 
to know that these minimum standards 
were not being followed, it cannot be 
aliowed to escape liability by asserting 
that its sole duty was to obtain the blood 
from a licensed blood bank.* Construc- 
tive awareness of a dangerous condition 
creates a nondelegable duty to remedy the 
situation. It is conceivable that this theory 
could be used to impose liability upon a 
hospital for physician malpractice using 
the argument that a hospital is in a 
position to know that a physician is not 
complying with proper hospital or medical 
procedures, overlapping the corporate neg- 
ligence theory. 


Application Since Irving 

It is difficult to predict at this time how 
far the courts of Florida will be willing to 
go in applying any of these variations of 
the nondelegable duty doctrine to hospi- 
tals. The rule of nonliability for acts of 
independent-contractor physicians was well- 
established when /rving and Webb were 
decided,?! and each held that a plaintiff is 
nevertheless entitled to have the jury in- 
structed on the exceptions to the principle 
of nonliability. Since /rving was decided, 
the nondelegable duty exception has been 
acknowledged and approved by one appel- 
late court, although the hospital was liable 
in that case because the negligent physi- 
cian was an employee.32 On the opposite 
pole, the Fourth District Court of Appeal 
explicitly reaffirmed the independent con- 
tractor doctrine in Reed v. Good Samari- 
tan Hospital Association, Inc., 453 So.2d 
229 (Fla. 4th DCA 1984), distinguishing 
Irving by limiting that decision far more 
than the opinion would seem to permit. 
Rejecting the plaintiff’s citation to /rving 
to support her argument that the physi- 
cian was an apparent agency of the hospi- 

tal, the court tersely stated that the 
- physician in Irving was clearly an agent 
or employee of the hospital, whereas the 
doctor in the case at bar merely had staff 
privileges at Good Samaritan Hospital.*? 
In fact, the appellate court in Irving had 
explicitly reversed and remanded that case 
with instructions to the lower court to 
instruct the jury regarding the exceptions 


to the independent contractor rule. Had 
it been clear as a matter of law that the 
doctor was an employee, instructions re- 
garding exceptions would have been 
irrelevant. 

The court in Reed concluded by stating 
that under the facts presented here, the 
hospital is not vicariously liable for the 
tortious acts of an independent contractor 
such as a physician in private practice to 
whom it has merely granted staff privi- 
leges.”34 This opinion would be more 
useful for discouraging further attempts 
to invoke exceptions to the independent 
contractor rule if the court had specifically 
addressed the /rving court’s treatment of 
the exceptions. On the other hand, a 
plaintiff could easily distinguish Reed by 
pointing out that the physician in Reed 
who was responsible for potentially negli- 
gent delay in treating the plaintiff’s dece- 
dent was the patient’s own physician who 
had been contacted by the patient. The 
theories of apparent agency and nondele- 
gable duty have never been applied to a 
plaintiff's private physician summoned by 
the plaintiff, and instead are relevant only 
when the hospital has supplied the medi- 
cal professional to the patient. 


The independent contractor rule was 
nevertheless qualifiedly reaffirmed in a 
decision by the Florida Supreme Court in 
Public Health Trust of Dade County v. 
Valcin, 507 So.2d 596 (Fla. 1987). In that 
case, the hospital was clearly liable for a 
surgeon’s negligent failure to keep opera- 
tive notes on the plaintiff because the 
surgeon was an employee of the hospital. 
The unusual factor in this case, however, 
was that the hospital was found to be 
directly rather than vicariously liable, due 
to the fact that the hospital was a state 
hospital (Jackson Memorial Hospital in 
Miami); therefore, the physician was im- 
mune from liability under the sovereign 
immunity statute>5 and was dismissed from 
the case.36 Although the court made a 
number of general statements to the effect 
that hospitals will generally not be liable 
for “any negligence” of an independent 
contractor, the court acknowledged that 
the relationship between a physician and 
hospital is a jury question because it is so 
often “unclear,” citing Jrving.*”7 This would 
appear to leave room for plaintiffs to 
continue to rely upon exceptions to 
the independent contractor rule when al- 
leging vicarious rather than direct hospital 
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liability, while leaving intact the rule against 
liability when the independent physician 
has been selected by the patient, as was 
the surgeon in Valcin. 

The Valcin case is also notable for the 
fact that it could provide support for 
preventing the theory of nondelegable duty 
from expanding under the reasoning in 
Jackson v. Power. The Florida Adminis- 
trative Code requires hospitals to main- 
tain notes of medical and surgical 
treatment,>* and the absence of operative 
notes in Valcin was potentially impeding 
the plaintiff's inquiry into the conduct of 
the surgeon who had operated on the 
plaintiff one and one-half years prior to 
the injury that gave rise to the lawsuit. 
Although the hospital had a statutory 
duty to maintain operative notes, the 
court noted that only surgeons may make 
the notes, and that surgeons are generally 
independent contractors for whom hospi- 
tals are not vicariously liable.>? Therefore, 
the rule that statutory duties are nondele- 
gable is arguably inapplicable when the 
duty involved must be performed by a 
physician. This approach would confirm 
that the degree of control exercised by the 
medical professional still may play an 
important role in determining the issue of 
vicarious hospital liability. 

On the other hand, if the courts in 
Florida were to use the reasoning of the 
Jackson court in Alaska in identifying 
sources of a nondelegable duty, the Flor- 
ida Statutes and Administrative Code con- 
tain provisions that could be characterized 
as creating such duties.4° In addition, 
numerous hospitals in the state are accred- 
ited by the Joint Committee on the Ac- 
creditation of Hospitals, and also have 
bylaws that establish various departments 
and rules of operation. 

It is conceivable that no plaintiff need 
resort to such sources, however, based 
upon the statement by the court in /rving 
that a duty may be created by virtue of 
an implied contract and that “the contrac- 
tual relation existing between a hospital 
and an emergency room patient is im- 
plied.™! It may be that the independent 
contractor doctrine will eventually insu- 
late a hospital from liability only in cases 
involving medical treatment provided by 
physicians with staff privileges to their 
own private patients. With hospitals in- 
creasingly contracting with physician groups 
to exclusively provide certain medical serv- 
ices, the nondelegable duty theory could 
nullify explicit contractual language that 
characterizes members of such physician 
groups as independent contractors. 
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The degree of 
control exercised 
by the medical 
professional may 
play an important 
role in determining 
liability 


Conclusion 

Under some of the recent theories of 
hospital liability, hospitals are placed in 
the position of being insurers for physi- 
cian negligence. The courts are permitting 
this by approving the use of legal argu- 
ments that expand opportunities for plain- 
tiffs to prove vicarious liability rather than 
direct liability. Courts have sometimes 
stated that it is unfair to limit hospital 
liability when a patient is not aware of the 
true nature of the relationship between 
doctor and hospital.4? This approach as- 
sumes that patients would make different 
decisions about emergency care if they 
knew the physician was not an employee, 
a doubtful hypothesis that is nevertheless 
not easily disproved. Assuming arguendo 
that a patient is entitled to rely on the 
hospital’s selection of physicians to staff 
its emergency room or radiology depart- 
ment, then the hospital should be liable 
oniy for its own negligence in selecting 
those physicians. The corporate negligence 
theory attaches liability in cases in which 
the fault truly lies with the institution, 
whereas the apparent agency and nondele- 
gable duty doctrines assign liability vicari- 
ously, regardless of the fact that the hospi- 
tal and physician are independent entities. 

The Florida Supreme Court’s recogni- 
tion of the corporate negligence theory in 
Insinga v. LaBella now provides injured 
plaintiffs with a remedy for the negligence 
of hospital administrators without having 
to resort to the strained reasoning of the 
nondelegable duty doctrine. A hospital 
should not be liable for the torts of 
independent contractors unless the hospi- 
tal itself has acted negligently by failing 
to adequately investigate a physician’s back- 
ground when deciding whether to grant 
staff privileges, or by failing to monitor 
the conduct of physicians who already 
have such privileges. 


Hospitals must nevertheless protect them- 
selves against exposure under the excep- 
tions to the independent contractor rule. 
Hospitals should obtain indemnity agree- 
ments from physicians who obtain staff 
privileges. Admitting documentation should 
specify that many physicians in the facility 
are not hospital employees and are instead 
independent, self-employed professionals. 
Similarly, informed consent forms and 
releases should include a provision exon- 
erating the hospital from responsibility for 
the negligence of an independent 
physician. 0 
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a physician with hospital privileges to direct the 
emergency room, to integrate the emergency 
room with other departments, to establish 
written policies and procedures, and to estab- 
lish procedures for reviewing the quality of 
care. Id. at 1383. 

'3 Td. at 1382-83. 

'4 Td. at 1385. 

'5. 415 So.2d at 55-56. 

16 Td. at 60. 
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18 Td. at 47, n.2. 

19 145 So. at 849. 
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Mduba v. Benedectine Hospital, 52 A.2d 450, 
384 N.Y.S.2d 527 (N.Y. App. Div. 1976). 
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tionship, in which liability under respondeat 
superior is well-established. 

23 Id. at 819-20. 
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v. Pan American Condominium No. 3, Inc., 
215 So. 2d 767, 771-72 (Fla. 3d D.C.A. 1968), 
cert. denied, 222 So.2d 751 (Fla. 1969) (duty 
created by city building permit). 
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v. Pan American Condo. No. 3., Inc., 215 
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35 FLa. Stat. §768.28(9)(a) (Supp. 1980). 

36 507 So.2d at 601. 

37 Id. 

38 F.A.C. 10D-28.59(3) (1986). 
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[Viewpoint] 


Why we need 


foreign legal consultants 
Florida 


by David S. Willig 


NZ * 


The issue of lawyer reciprocity between Florida and other jurisdictions, long a_ 
point of contention in this state, is an issue heating up again. Two recent proposals 
have addressed the matter in different ways, ard thus far at least, with differing 
results. 

A short-form draft bill introduced in a house committee in Tallahassee during the 
1989 legislative session was too brief to propose a satisfactory and workable system. 
The proposal for across-the-board reciprocity with all lawyers did not make a good 
first impression, and it dissipated with little substantive debate.! 

What appears more durable is another proposition which has slowly been making 
its way through the ranks of various Bar committees. Upon petition to the 
Unlicensed Practice of Law Standing Committee the issue was oddly phrased, owing 
to long-standing practice among sovereign states. The question read as follows: 
“Whether it constitutes the unlicensed practice of law for a foreign/ out-of-state 
lawyer or law firm to establish an office-in Florida for the purpose of giving legal 
consultation on the law of his/its home country/state to clients who are either 
residents or nonresidents of Florida.” 

Since the American lawyer in interstate practice has historically been subject to 
the restrictions imposed on foreign lawyers seeking to practice in the United States,” 
the question as framed did not adequately address the petitioner’s wish to inquire 
only as to whether foreign country attorneys may conduct a purely consultative 
practice as a foreign legal consultant in Florida. 

That point was clarified at the UPL Standing Committee hearing on June 15, 
1989, in Orlando, where the petitioner and other witnesses speaking in answer to the 
question proposed that the preferred solution is to permit such practice under a 
licensing procedure in this state. The reaction to the proposal, both for and against, 
has been energetic. In addition to the hearing by the UPL Standing Committee, 
lawyers from across Florida have written letters, and the International Law Section 
of The Florida Bar has become actively involved by appointing a committee to draft 
proposed rules governing foreign legal consultants. The issue is one of timely 
concern, and its resolution wiil have a great deal to say about Florida’s future. 

In evaluating the issue of foreign legal consultants in Florida, the first question 
might well be to ask why we need foreign lawyers here in any case. Answer to this 
query requires examination of the economic situation of our state, and the practice 
of law which guides it in its development. 

As the Florida population and economy continue to broaden the state’s horizons, 
the need for foreign lawyers’ services will increase as well. Florida investors with 
business projects abroad, as well as international investors seeking opportunities in 
Florida, are often in need of, and would therefore benefit from, the convenience of 
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having foreign legal consultants readily 
available to advise on such questions. 

Rather than overlap or even conflict, 
the activity of foreign legal consultants 
complements the work of local counsel 
called upon to anticipate the effects of an 
international transaction negotiated in Flor- 
ida or involving a party from Florida. The 
Florida lawyer examining a matter from 
the perspective of the client may not 
always be prepared to plan adequately for 
all of the legal consequences arising out 
of a transaction to be performed, either 
in whole or in part, in a foreign jurisdiction. 

The need for foreign counsel is felt in 
the litigation arena as well. Litigation 
matters may arise as a natural outgrowth 
of the increase in international business in 
which Florida plays a role of growing 
importance in this hemisphere and be- 
yond. Along with the flow of foreign 
capital into Florida, there is a parallel 
influx of foreign nationals. Many such 
persons own, or come to own, property 
in Florida, including real estate (especially 
condominiums), bank accounts, securities 
accounts, and other assets. 

Such property can become the subject 
of litigation in Florida courts, though not 
necessarily under Florida law. For exam- 
ple, a nonresident alien intestate decedent’s 
Florida bank account would likely be 
distributed according to the law of that 
decedent’s domicile. A creditor, whether 
or not from Florida, may choose to attach 
or execute on property in Florida owned 
by a nonresident alien in order to recover 
on a transaction which may itself be 
governed by the law of another jurisdiction. 

This brings the discussion to an exami- 
nation of legal practice in Florida today 
within the context of these developments. 
Presently, almost any inquiry regarding 
the activities of out-of-state and foreign 
attorneys in Florida invites direction to 
The Florida Bar v. Savitt, 363 So.2d 559 
(Fla. 1978), which dealt with a dispute 
between The Florida Bar and a firm of 
New York lawyers setting up an office in 
Florida in which the partner assigned to 
supervise the new office was not admitted 
to the practice of law in Florida. 

One of the key parts of the settlement 
agreement in the Savitt case related to 
conduct of activities not constituting the 
unlicensed practice of law. That pronounce- 
ment, which surely left some lawyers 
scratching their heads, reads as follows: 


[T]he firm and its members, associates or 
employees properly may conduct the following 
activities, which shall not constitute the un- 
authorized practice of law: 
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Our rules 
should encourage 
the foreign 
attorney to 
establish some 
ties to Florida 


. . « (e) give legal advice on the law of 
jurisdictions other than Florida to non-Florida 
clients in transactions with person residing in 
Florida or with business enterprises having 
their principal place of business in Florida; 
provided that matters of Florida law, if any, are 
handled by members of The Florida Bar and 
provided that, if the lawyer giving the legal 
advice is not a member of The Florida Bar, the 
lawyer is in Florida on a transitory basis; . . . 


Savitt, 363 So.2d at 561. 

One fair reading of the language would 
suggest the kind of activity described in 
the UPL petition would in effect be pro- 
scribed, since it is neither transitory in 
nature nor limited to non-Florida clients. 
Some proponents of foreign legal consult- 
ant rules have seen fit to challenge the 
precedential value of the Savitt “settle- 
ment agreement,” or argue that it is not 
crystal clear in its exposition. Even if 
Savitt had never been decided, it is likely 
that Florida would have found another 
way to restrict the unfettered counseling 
in Florida on foreign law by foreign 
attorneys not admitted to practice in 
Florida. 

The ABA Committee on Unauthorized 
Practice of the Law long ago took the 
position that foreign lawyers who are not 
members of a state bar should not be 
permitted to give counsel within that state, 
even on the law of their own jurisdiction.3 
Shortly thereafter, the Court of Appeals 
of New York in Jn re Roel, 165 N.Y.S.2d 
31, 144 N.E.2d 24 (1957), app. dism., 355 
U.S. 604 (1958) affirmed a trial court’s 
injunction prohibiting the activity of a 
Mexican lawyer counseling in New York 
on the law of Mexico on the basis that the 
Mexican lawyer was engaged in the unli- 
censed practice of law. 

In re Roel contains additional points of 


importance, notably that “[w]hen counsel 
who are admitted to the Bar of this State 
are retained in a matter involving foreign 
law they are responsible to the client for 
the proper conduct of the matter, and may 
not claim that they are not required to 
know the law of the foreign State [cite 
omitted].” Id. 144 N.E.2d at 28. On the 
other hand, local scholars have noted that 
“Florida lawyers who advise clients on 
foreign law thus may be opening them- 
selves up to unauthorized practice charges.™ 

Paradoxically, the contrary may be more 
persuasive. Indeed, it appears Florida law- 
yers may arguably advise clients on any 
law according to State v. Sperry, 140 
So.2d 587 (Fla. 1962), vacated and re- 
manded, 83 S.Ct. 1322 (1963), modified, 
159 So.2d 229 (Fla. 1963). Sperry is well 
known as the case which defines the 
practice of law in this state as 

[T]he giving of advice and counsel and the 
performance of services in legal matters for 
compensation constitute the practice of law...if 
the giving of such advice and performance of 
such services affect important rights of a person 
under the law, and if reasonable protection of 
the rights and property of those advised and 
served requires that the persons giving such 
advice possess legal skill and a knowledge of 
the law greater than that possessed by the 
average citizen.... 


Sperry, 140 So.2d at 591. 

Therefore, in Florida only Bar-licensed 
attorneys may practice law, absent special 
legislation or federal preemption, though 
Sperry does not expressly limit their prac- 
tice to the law of Florida. 

The Mexican attorney in Roel attempted 
to argue the converse, stating that “the 
practice of law” in New York was limited 
to New York law. The New York court 
laid that notion to rest, responding that 
“{iJn dealing with the question as to what 
constitutes the unauthorized practice of 
law, we have not limited the practice of 
law to New York law.” In re Roel, 144 
N.E. 2d at 27. 

The logical conclusion from reading 
Savitt and Sperry, together with the impli- 
cations of Roel, is impractical, if not 
untenable: A foreign attorney may not 
give counsel to any Florida resident on the 
law of his own jurisdiction, while the 
Florida Bar-licensed attorney has the ex- 
clusive privilege to do so. 

The dissenting opinion in Roel ob- 
served, perhaps somewhat wryly, that: 
the foreign lawyer [advising a New York law- 
yer] would still be practicing law in this 
State...unless the New York State lawyer edu- 
cated himself in the laws and customs of the 
countries in the world where his client is 


concerned, so as to be able to evaluate and 
endorse the views of the foreign lawyers on his 


a 


own knowledge and responsibility. In that 
event, of course, the services of the foreign 
lawyer would be unnecessary. 
In re Roel, 144 N.E.2d at 31. 

Critics of legal education have lamented 
the poor showing of lawyers trained in the 


common law when dealing with foreign 


legal systems.5 English-speaking people, 
especially Americans, have borne the brunt 
of much bad-mouthing for their inability 
to adapt to foreign cultures. Many detrac- 
tors point to a general lack of proficiency 
in foreign languages.® While this appraisal 
may be unfair, and often unwarranted, 
there is at least some evidence that English 
jurists have long struggled with mastery 
of French. Witness this excerpt, concern- 
ing the “reactions of a judge to a prisoner 
who...”ject un Brickbat a le dit Justice que 
narrowly mist, & pur ceo immediately fuit 
Indictment drawn per Noy envers le pris- 
oner, & son dexter manus ampute & fix 
al Gibbet sur que luy mesme immediate- 
ment hange in presence de Court.” 

In any event, it is unfair to criticize too 
harshly the inward-looking attitude of 
most American law school curricula. Faced 
with the already daunting task of focusing 
on a vast, two-tiered, multi-faceted legal 
system, law schools in the U.S., and in 
Florida, are also obligated to produce a 
large number of lawyers for local practice. 
Still, the impact of an inadaptability will 
likely expand, even though somewhat tem- 
pered by the number of bilingual attorneys 
in Florida, since it is more a question of 
law than of language. 

International practice is no longer lim- 
ited exclusively to large financial and 
commercial transactions. The increasing 
demands of international business rela- 
tionships, as well as cross-border, multi- 
fronted, internationalized litigation 
matters handled by law firms of all sizes, 
are also not unknown in our state. 

Nor are issues of foreign law the exclu- 
sive domain of Florida’s 11th Judicial 
Circuit. The areas surrounding Orlando, 
Tampa, St. Petersburg, Jacksonville, Ft. 
Lauderdale, West Palm Beach, and other 
areas around the state feel the effect of 
accelerated internationalization in 
Florida. 


Growth of international business, either 
real or hoped-for, has prompted several 
other states to adopt rules governing the 
activity of foreign lawyers. The foreign 
lawyer with strong ties to Florida should 
be permitted to conduct a consultative 
practice with a sense of permanence in this 
jurisdiction. Indeed, the continual pres- 
ence of any particular attorney should 


invite, and even require, registration under 
a foreign legal consultant rule such as 
those adopted elsewhere. 

Rather than require the services of 
foreign lawyers to be rendered on a transi- 
tory basis, our rules should encourage the 
foreign attorney to establish some ties to 
Florida, within the framework of a proce- 
dure for Florida Bar inscription as a 
foreign legal consultant. Such an arrange- 
ment offers in no small measure the 
advantage of better supervision by the Bar 
of this state than can be achieved with a 
“transitory lawyer” standard. It would 
also go further in winning the confidence 
of clients and of the business and legal 
community generally, an obvious incen- 
tive for the foreign lawyer and a clear 
advantage to Florida. 

A better rule than the Savitt/ Sperry 
legacy would give the foreign legal con- 
sultant the right to counsel on the law of 
his own jurisdiction to any client in Flor- 
ida, whether or not a resident of this state. 
Any proposed rule should also include the 
restrictions routinely adopted in other 
jurisdictions, both in the United States 
and abroad. A rule with such provisions 
would strictly circumscribe the sphere of 
activity of foreign legal consultants. For 
example, the rule would not permit the 
foreign lawyer to plead and make appear- 
ances in Florida’s courts, a function rightly 
reserved to licensed Florida attorneys. 

The scope of practice permitted to New 
York’s foreign legal consultants is formi- 
dable in its limitations.* The foreign attor- 
ney may not prepare pleadings or other 
papers, or appear in court, other than for 
himself. The foreign attorney may not 
prepare any instrument affecting title to 
real estate in the United States.!° Like- 
wise, the foreign attorney may not prepare 
any instrument of disposition of a dece- 
dent’s property in the United States and 
owned by a U.S. resident,!! nor prepare 
any instrument relating to administration 
of a decedent’s estate in the U.S.!2 or in 
respect of marital and family 
relations. !3 

The foreign attorney may not render 
legal advice on the law of New York or 
of the United States, except on the basis 
of advice from someone qualified in New 
York to render professional legal advice 
on such law.'4 The foreign attorney may 
not hold himself out as a member of the 
bar,!5 and must designate as a “legal 
consultant,” except within specified pa- 
rameters.! Finally, the foreign legal con- 
sultant is subject to bar discipline and 
required to observe the ethical rules 
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governing New York lawyers.!? He must 
further assure the proper conduct of his 
affairs by maintaining professional liabil- 
ity insurance or taking other appropriate 
measures. !8 

The effectiveness of these limitations is 
enhanced by the quality of the applicants, 
owing to the rigors of the process which 
results in the licensing of foreign legal 
consultants of the highest caliber. Among 
the requirements for licensing as a foreign 
legal consultant in New York is the appli- 
cant’s admission to the bar of a foreign 
country and actual practice there.!9 The 
application requires submission of a cer- 
tificate from the applicant’s bar indicating 
admission to practice and the date of 
admission.”° 

The applicant must bring evidence to 
meet the requirements of educational and 
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professional qualifications, good moral 
character, and general fitness.2! Addition- 
ally, the applicant must submit a letter of 
recommendation from a member of the 
executive body of the admitting authority 
or from a judge of the highest law court 
or court of original jurisdiction of the 
applicant’s foreign country.2? The rules 
provide that the last requirements may be 
waived or varied where strict compliance 
would cause unnecessary hardship to the 
applicant. 

The New York rule is comprehensive in 
its regulation of foreign legal consultants, 
and has the added advantage of being 
found in a single source. Perhaps most 
important, the rule promulgated by the 
New York Court of Appeals is designed 
to ensure the protection of the public and 
the integrity of the bar without compro- 
mising the need to satisfy the demand for 
foreign law expertise. 


Conclusion 

Florida stands to gain a great deal from 
the globalization of the world economy 
and the attendant increase in international 
business. In the face of ever more frequent 
questions of foreign law arising in matters 
brought to Florida lawyers by their clients 
in Florida, whether resident or nonresi- 
dent in the state, foreign legal consultants 
readily at hand can be of immeasurable 
aid in meeting the challenge of our eco- 
nomic future. 

International business has in the past 
secured economic prosperity in Florida at 
times when other states had not fared so 
well. In order to sustain the growth of 
Florida’s international business and thus 
its economic growth, we need to welcome 
investment and business from overseas. A 
similar initiative was recently voted down 
in one of Florida’s rivals for investment 
dollars in the southeastern United States. 
Let us not be short-sighted about 
Florida’s future. Permitting the legal and 
planning infrastructure necessary for inter- 
national business to operate in Florida 
with minimal impediment goes a long way 
toward promoting the goal of vital eco- 
nomic development as Florida prepares 
to enter the 21st Century.0 


'The text proposed that “Legislation be 
prepared amending the State Constitution and 
the Florida Statutes which would revise the 
appropriate provisions of law to permit any 
attorney who is currently admitted to practice 
law in at least one other state or territory, the 
District of Columbia, or a foreign country to 
practice in Florida if the other jurisdiction 
would similarly reciprocate to an attorney ad- 
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mitted to practice in Florida.” HB 514-SF 
(1989). 

2 See de Vries, The International Legal 
Profession — The Fundamental Right of Asso- 
ciation, 21 InTL. Lawyer 845, 847 (1987). 

3 Advice on Foreign Law by Out-of-State 
Attorneys, 22 Unauthorized Practice News 39 
(1956). 

4 See Florida Bar CLE, “International Trans- 
actions” at 547 (1988). 

5 See Cummins, International Practice and 
Comparative Legal Studies, 35 J. LeGat Epuc. 
421 (1985). Some have leveled similar crticism 
at all lawyers. See, e.g., Moses, International 
Legal Practice, 4 ForpuaM L. Rev. 244 (1935). 

6In this regard, see 20 U.S.C. §3002 of the 
Foreign Language Assistance Act of 1988. 

7 Davis’ Cafe (1631) Dy. 188b (1688 ed.), 
cited in Megarry, Miscellany at Law 295 (rev. 
ed. 1956). 

8 See generally, NEw York Court RULES, 
Part 521.3. 

9 New York Court RuLeE 521.3(a). 

10 Td. 521.3(b). 

Jd. 521.3(c)(1). 

12 Td, 521.3(c)(2). 

13 Td. 521.3(d). 

14 Td. 521.3(e). 

15 Td. 521.3(f). 

16 Jd, 521.3(g). 

17 Td. 521.4(a)(1) and (a)(2)(i). 
18 Td. 521.4(a)(2)(ii). 

19 Td. 521.1(a). 

20 Td. 521.2(a)(1). 

21 Td. 521.2(a)(3). 

22 Td. 521.2(a)(2). 

3 Id. 521.2(b). 
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The 1989 Board of Governors Retreat on 
PROFESSIONAL STRESS 


by Roger |. Abrams 


Does this sound familiar? 


Obnoxious lawyers wrangle over a minor, irrelevant point. Disrespect, devious- 
ness, and harassment — in short, sharp practice. Lawyers have become enemies. 
Associates work six days a week or more to amass billable hours. Physically and 
psychologically exhausted, some lawyers leave the profession and others wish they 
could afford to do so. Most came to the law to help people. They found instead 
that their work was valued by a number at the bottom of a time sheet. For them, 
the practice of law is not fun anymore. They see fellow members of the Bar who 
have turned to huckstering their professional services: “Come to me; Ill get you 
dough.” Without the respect of their fellow lawyers and the public they had 
wanted to serve, without time to spend with family and friends, boxed into a 
pressurized work world without choices —these lawyers burn out. 

What have we done to our profession? What have we done to ourselves? 


Leaders of The Florida Bar met 


On July 21 and 22, 1989, leaders of The Florida Bar met in Marco Island to 
discuss important issues involving the quality of a lawyer’s worklife, professional 
stress, and burnout. Participants in the retreat included members of The Florida 
Bar’s Board of Governors and the Board of Governors of the Young Lawyers 
Division.! Retreat participants did not constitute a random sampling of the more 
than 44,000 members of The Florida Bar. Although elected by their peers and 
charged with representing their concerns, the members of the two boards 
expressed their personal views during the day-long meetings. The sessions were 
freewheeling discussions, creative, and intellectually stimulating. As a result of 
their efforts, retreat participants identified some of the sources of the problems 
of lawyer stress and burnout and suggested some solutions.2 This marks an 
important beginning for The Florida Bar. After we determine what’s wrong, we 
can try to fix it. After all, we did this to ourselves. 
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The Season of Our Discontent 

The practice of law has changed and 
therein lies the reason for increasing law- 
yer stress and, in some instances, lawyer 
burnout. Retreat participants agreed there 
is more pressure in the practice today than 
there was in the past. While lawyers were 
always required to “stand the heat,” they 
do so today in situations that were not as 
stressful in the past and need not be as 
stressful today. Lawyers have broadened 
the arenas where pressure is applied,> and 
have adopted a universal adversarial 
attitude. 

Lawyers share fewer friendships with 
fellow members of the Bar.* They do not 
display fundamental courtesy toward one 
another.> One retreat participant summa- 
rized it appropriately when she said that 
lawyers today seem to lack “perspective,” 
an ability to know what is important and 
what is not, what is appropriate, and what 
is not proper. Someone referred to 
lawyers simply as “a bunch of jerks.” At 
the very least, they were seen as 
“impersonal.”© 

Economics has turned the practice of 
law upside down. The overhead costs of 
practicing law were a constant theme 
throughout much of the retreat discus- 
sion. In particular, participants noted the 
rising costs of technology. Apparently, a 
law firm cannot avoid buying every elec- 
tronic gadget of modern law practice, but 
the price, in terms of fixed overhead per 
lawyer, is tremendous. While there may 
be ways to ease some sources of pressure 
on attorneys, overhead costs of modern 
practice remain an irreduceable minimum 
to be factored into any set of recom- 
mended solutions. 

The real “villain” at the 1989 retreat was 
billable hours. The “tyranny of the time 
sheet” pervades the profession. Under pre- 
vailing norms, a person’s value as a lawyer 
is not based on the quality of work. It is 
based on the number of hours billed for 
that work. To paraphrase a slogan of the 
1960’s: “We are what we bill.” Participants 
in the retreat saw this as an absurd 
development. The example was raised of 
the bright associate who is able to do in 
five hours what others take 10 hours to 
complete. That associate may be penalized 
because of his or her efficiency.” 

Perhaps billable hours would not be as 
much of an oppressive burden if lawyers 
were expected to log only reasonable 
amounts of time. According to the retreat 
participants, however, at major law firms 
that was not the case. Typical large firm 
requirements were in the 2,000 to 2,400 


billable hours range and above. Lawyers 
expected to bill this amount of time forfeit 
other aspects of their lives in the process.® 

The stress and time burdens of a law- 
yer’s life reap an inevitable toll on a 
lawyer’s personal relationships. The con- 
flicts caused by the workaholic are 
foreseeable.? The growing phenomenon 
of the two-career family, especially when 
both are attorneys, has increased the po- 
tential for conflict between personal and 
professional lives. 

Stress in the modern practice of law is 
the result of economics. Some lawyers 
would like to spend more time doing 
things for which they can’t bill a client, 
but their law practices will not allow such 
luxuries. They may want to be involved 
in more civic and bar activities, but they 
are unable to do these things because of 
the pressures of practice. 

At the same time that a lawyer’s work 
is controlled by the ledger, it has also 
narrowed in legal perspective. Today there 
are fewer general practitioners ready to 
serve the needs of any client on any issue. 
We have become a profession of special- 
ists because there is simply too much 
information one must master to do any 
task well. Is it any wonder that after many 
years we might find the work tedious and 
boring? 

Retreat participants criticized law firms 
for a number of reasons. Firms were 
accused of not living up to promises made 
to associates; or being insensitive to quality- 
of-worklife issues; and of being concerned 
only about the bottom line. Some firms 
treat associates as commodities to be used 
up and discarded.!° One theme pervaded 
the discussion of law firm responsibility: 
Law firms are poorly managed. 

At the extreme, lawyers faced with 
pressurized, no-choice circumstances may 
burn out. As a result of the monotony of 
their workload, they suffer fatigue and 
boredom, while some suffer more extreme 
symptoms of depression, anger, low self- 
esteem, frustration, and guilt. They ex- 
perience psychological exhaustion. 
Burned-out lawyers are “out of control,” 
and see themselves in a box, trapped in a 
profession they have learned to despise. 
Some turn to alcohol and illegal drugs.!! 

In short, retreat participants believed 
that things are “out of balance” in the 
practice of law and warrant our careful 
attention. There was agreement that some 
stress was necessary, and, in fact, useful. 
As attorneys, we are competitive, and 
sometimes we are driven people. A clois- 
tered life would not suit us. But the 
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Opposite extreme is not healthy or useful. 
How are we to proceed to reestablish the 
equilibrium? 


Lawyer — Heal Thyself! 
Participants in the retreat believed that 
the first step to address these concerns was 
to acknowledge the existence of stress in 
our lives and identify the sources of that 
stress. Some participants thought it would 
be useful if individual firms met in retreat 
to discuss the sources of stress unique to 
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their own work environment. These sessions 
must be carefully planned to ensure they 
reduce, and do not exacerbate, workplace 
stress. 

The next step, some suggested, would 
be a redefinition of what constitutes “suc- 
cess” as a lawyer. Today we seem to value 
(1) income; (2) billable hours that produce 
income; and (3) winning court trials (pref- 
erably before a jury). Alternatively, success 
might be measured in terms of (1) problem- 
solving; (2) personal satisfaction; (3) crea- 
tive lawyering; and (4) community service. 
Some retreat participants were skeptical 
that lawyers would ever rethink their val- 
ues. At least among the younger lawyers, 
there was a feeling that they would be 
willing to trade some of their income in 
exchange for a more liveable, less pressur- 
ized life. !2 

There was agreement on the concept 
that a lawyer must have greater control 
over his or her worklife. A lawyer should 
be allowed to reduce the number of hours 
worked in exchange for reduced earnings. 
If law firms do not offer attorneys this 
option, attorneys will be left with a single 
choice — either continue at a pace that 
could do both physical and psychological 
injury, or leave the firm, and perhaps the 
profession. 


Lawyers should have options through- 
out their careers to determine how their 
legal talents should be used. Lawyers 
should not consider themselves trapped 
without the freedom to choose options. 
This does not mean that a traditional 
career path from associate to partner in 
one law firm is inappropriate. Most im- 
portantly, when a lawyer understands that 
this career path is a matter of choice, 
professional stress is reduced. 

The retreat participants recommended 
that law firms consider a series of worktime 
options to allow attorneys to manage their 
time and integrate their personal and 
professional lives. Participants discussed 
flex-time, part-time, and job-sharing op- 
tions.!3 Some of these concepts could 
work in many practice settings. Indeed, 
retreat participants proposed that firms 
grant lawyers sabbaticals allowing them a 
period of time to pursue other activities 
and return to the firm refreshed. Finally, 
participants thought it was inevitable that 
law firms would recognize the reality of 
modern professional life and create child 
care options for their attorneys. 

There was a strong feeling among par- 
ticipants that The Florida Bar should 
provide lawyers with counseling about 
stress and burnout, as well as about career 


benefits. 
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options. The participants thought it more 
likely that a Florida Bar-sponsored pro- 
gram would be better utilized than existing 
private counseling options. The Florida 
Bar’s Professional Stress Committee should 
explore these counseling options. The Flor- 
ida Bar was also urged to enhance the 
visibility of Florida Lawyers Assistance, 
Inc., to help lawyers deal with problems 
of alcohol and drug abuse. Retreat partici- 
pants also suggested that local mentors 
be available to young lawyers to discuss 
practice concerns, including stress. 

The Florida Bar must make sure that 
Florida lawyers are aware of the problems 
of stress and its effects. One way to do 
that is by increasing the continuing legal 
education focus on these issues. It was 
strongly believed that the CLE programs 
offered by the Professional Stress Com- 
mittee should be given full CLE credit 
instead of the partial credit now awarded. 

The participants believed that law firms 
must take a leading role in addressing 
these concerns. In the first instance, a law 
firm must establish a written philosophy 
and a set of policies, which should be 
announced and lived by, reviewed periodi- 
cally, and amended if necessary. Law firm 
policies should give credit for community, 
bar, and civic activities. If, in fact, firm 
leaders encourage these types of activities, 
then lawyers who participate in them must 
be given credit against required billable 
hours. The concept of the time sheet as the 
basis for billing should also be reviewed 
carefully. Finally, there was a strong rec- 
ommendation that large law firms need 
full-time professional managers who will 
administer the firm and will address, among 
other things, questions of the quality of a 
lawyer’s worklife, stress, and burnout. 

The retreat participants approved sug- 
gestions made by Bar President Stephen 
Zack concerning actions that should be 
recommended by The Florida Bar to the 
Florida Supreme Court to address prob- 
lems faced by trial lawyers, a group that 
suffers a high level of stress. The Supreme 
Court should “mandate” vacations, allow- 
ing a trial lawyer to file a notice with the 
court that the lawyer will be on three-week 
vacation during a period six months in the 
future. Second, the court should act to 
limit daily trial time on trials that last 
longer than three days. Although the 
retreat participants differed on the par- 
ticulars of these rules, there was general 
agreement with both concepts. 

Finally, it was proposed that law schools 
could address problems of lawyer stress 
and burnout. Law schools should teach 


law students about techniques of stress 
management and counsel students on ca- 
reer options. The practicing bar and the 
law school should work in partnership to 
address these important concerns. 

Retreat participants believed that the 
various institutions concerned with the 
practice of law — the law firms, the 
organized Bar, the Supreme Court, and 
the law schools — all had important roles 
to play in dealing with quality of worklife 
issues. In the final analysis, however, each 
member of the Bar is personally responsi- 
ble for his or her own life. Is the practice 
of law still fun? If not, how can you 
change your practice to make it so? 


Conclusion 

The problems of lawyer stress and burn- 
out are difficult indeed, but they are not 
immutable. All of these problems can be 
solved, at least in part. We make a differ- 
ence by first recognizing what we have 
done to ourselves and then moving toward 
a more rational way of organizing our 
worklives. The Florida Bar retreat was a 
step in the right direction, and President 
Zack is to be congratulated for his efforts 
to bring this issue to discussion. Many 
participants in the retreat returned to their 
practices ready to put some of these ideas 
into action. If enough other lawyers do so 
as well, perhaps we can stop hurting 
ourselves. Then we will be better able to 
fulfill our promise and potential as 
lawyers.0 
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Cory, “Stress: How it Affects Trial Lawyers 
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Martel, “Lawyer Burnout,” Trial (July 1988) 
62. 

McPeak, “Lawyer Stress,” The Florida Bar 
Journal (April 1985) 43; (May 1985) 50. 

Munter, “A Psychiatrist Looks at Stress in 
the Legal Profession,” 31 Boston Bar Journal 
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Read, “Attorneys, Stress, and Burnout: Rx 
for Healthier Lifestyle,” Idaho State Bar Advo- 
cate (April 1987) 13. 

Shrager, “The Bottom Line on Lawyer Stress,” 
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Wakeen, “Copying with Stress,” Chicago Bar 
Association Record (April 1989) 26. 


Work Options 

Handler, “Diapers and Depositions,” 71 ABA 
Journal 66 (1985). 

Jacobs, “Part Time: Does It Work?” 8 Na- 
tional Law Journal | (March 3, 1986). 

Kushner, “Job Sharing,” Legal Economics 
(November/ December 1985) 24. 

Morrison, “More Firms Turn to “Temp’ 
Lawyers,” 8 National Law Journal | (July 28, 
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General Readings on Stress 
D. Bright, Creative Relaxation, Ballantine 
Books (1979) (Teaches simple techniques for 


relaxing and relieving stress) 

H. Freudenberger, Burn Out, Bantam Books 
(1981) (Helps to identify burnout, discusses 
burnout both in the home and workplace, and 
offers suggestions for addressing burnout.) 

C. Maslach, Burnout — The Cost of Caring, 
Prentice-Hall (1982) (A comprehensive descrip- 
tion of the characteristics of burnout with 
individual and organizational solutions.) 

R. Nathan, T. Staats and P. Rosch, The 
Doctors’ Guide to Instant Stress Relief, Bal- 
lantine Books (1987) (Practical, easy-to-use 
program designed to teach stress relief.) 


' President Zack asked me to serve as 
moderator for the retreat. A stellar corps of 
retreat facilitators led the breakout session: 
Talbot D’Alemberte, Sam Smith, David Strawn, 
Janice Bush, and Warren Lindsey. The Florida 
Bar staff administered the retreat under Dale 
DeHart’s able leadership. I also wish to thank 
my wife Frances for her research in the counsel- 
ing psychology literature, a field beyond my 
competence and well within hers. A brief 
bibliography of articles and books on stress and 
burnout follows the article. 

2 Although the participants were not a 
random sample, the results of the retreat were 
consistent with those developed in the growing 
body of research in the field. Recent bar journal 
articles have focused on these issues and some 
of the work is quite useful, in particular the 
study conducted of members of the Maryland 
Bar. Dissatisfaction? 22 M.D. B.J. 28 (March/ 
April 1989). Roger Titus, former president of 
the Maryland State Bar Association, and Ed 
Shea, a Maryland Bar leader whose committee 
addressed these concerns, attended the Marco 
Island retreat. Titus spoke at the opening 
session about the Maryland Bar’s efforts. 

3 Retreat participants explained how some 
lawyers make the initial contact in a case a test 
of strength, badgering, and belitting the oppos- 
ing party and the party’s attorney. Lawyers 
have become adversaries throughout a dispute, 
and are rarely problemsolvers. They approach 
representation at all stages, even long before 
an action is filed, as an opportunity to win 
points by “sharp practice,” and to wear down 
the opponent’s resolve through an obnoxious 
display of arrogance. 

4Stories were told at the retreat about a 
time when lawyers would fight diligently for 
their clients in court and then socialize after a 
case was completed. Many participants thought 
those days were gone. 

5 The Florida Bar’s Commission on Profes- 
sionalism explored many of these issues in its 
May, 1989, report, Professionalism: A Recom- 
mitment of the Bench, the Bar, and the Law 
Schools of Florida. 

6 The participants talked at length about 
changes in the relationships in a lawyer’s life. 
Lawyers now face other lawyers with a “cut- 
throat” mentality. Clients push their lawyers to 
be more adversarial. The story was told of the 
lawyer who was fired by his client because he 
attempted (in his client’s best interest) to settle 
the case. Finally, retreat participants noted that 
lawyers’ relationships with judges were not 
positive. The quality of the state judiciary was 
uneven and state judges could do more in their 
courtrooms to enhance lawyer professionalism 
and reduce unnecessary stress. 

7Some participants thought that law firms 
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attempt to factor quality determinations into 
formulas for compensation, and, as a result, the 
more efficient associate would benefit in the 
end. 

8It was suggested that lawyers volunteer 
to take on this burden when they accept a 
position at a firm and they are paid handsomely 
for their efforts. Caveat associate! Retreat par- 
ticipants doubted that young associates 
appreciated the nature of the burden they were 
undertaking, however. They urged law firms to 
consider alternatives to the high billable hour 
norm. 

9 It was also pointed out that problems in 
a lawyer’s personal life, such as a divorce, may 
in turn affect a lawyer’s professional life. Thus, 
it is not a one-way street. 

10 The indictment was not across-the-board, 
however. Some firms have recognized worklife 
problems. Although few firms have devised 
solutions to these problems, retreat participants 
believed that many firms would be receptive to 
proposals to alleviate lawyer stress and burn- 
out. 

'! Unlike the results of the Maryland study 
addressed to all members of that bar, retreat 
participants did not feel that a substantial 
proportion of Florida lawyers were burned out 
and looking to leave the profession. Again, this 
might be the result of the skewed sample at the 
retreat. By definition, bar leaders have learned 
to participate in organizational activities in 
addition to practicing law. They have learned 
how to cope better. 

12 At the opening session of the retreat, I 
posed the question whether the participants 
would be willing to reduce their income by a 
third in order to reduce their stress by a half. 
At the final session of the retreat, I sought a 
response to the question. By a show of hands, 
more participants indicated they would be 
willing to accept the trade and reduce their 
stress than would keep the money and keep 
running on the treadmill. Would you? 

13 The articles noted in the bibliography 
discuss a variety of these work options. 
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Language Preferences 
Judges and Lawyers 


A Florida Survey 


by Barbara Child 


Three years ago the University 
of Florida College of Law began 
a required fourth-semester course 
called “legal drafting.” The course 
teaches the skills needed to draft 
pleadings, contracts, wills, and 
other documents not taught in 
the first-year writing courses. The 
drafting instructors quickly dis- 
covered that some students re- 
sisted drafting in plain English. 
They wanted to become adept 
at the “true” legal language they 
expected would be required by 
their superiors in Florida law 
firms and by Florida judges. 

The students shared the com- 
mon misapprehension that plain 
English advocates want legal docu- 
ments written in primer prose, 
readable by first graders.! It is 
true that some readability ex- 
perts do test prose by counting 
sentences per paragraph, words 
per sentence, and syllables per 
word.? Moreover, some plain Eng- 
lish advocates’ uncommonly in- 
formal style, using contractions 
and personal pronouns, doubt- 
less seems too undignified or 
patronizing for the taste of some 
writers, especially when drafting 
legal documents. 

However, writing in plain Eng- 
lish need not mean giving up 
sophisticated use of language and 


affecting a chatty informality. 
On the contrary, it requires so- 
phistication to produce docu- 
ments that are consistently co- 
herent, clear, and readable. By 
contrast, the “specialized tongue™ 
of lawyers, “legalese,” may even 
be easier to write because it relies 
on convention instead of thought. 
At best, however, the result is 
wordy, pompous, and dull.5 At 
worst it is unintelligible.® 


Research on Legal 
Language Preferences 
Criticizing the vocabulary, syn- 
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tax, and style of legalese,” how- 
ever, leaves open the question 
whether the bench and bar pre- 
fer it nonetheless. More and more 
certainly, the answer is “no.” 
There are reports of individual 
judges who run out of patience 
with legalese and order a lawyer 
to redraft a pleading® or hold an 
incomprehensible clause void.? 
The first systematic research on 
judges’ language preferences was 
a 1985 California study.!° “By 
statistically significant margins, 
[appellate judges and their re- 
search attorneys] rated. . .pas- 


sages in legalese to be substan- 
tively weaker and less persuasive 
than the plain English versions 
[of the same passages].”!! Also, 
to a significant extent, the re- 
spondents supposed that the writ- 
ers of legalese did not come from 
prestigious law firms.!2 

A 1987 survey of the language 
preferences of Michigan judges 
and lawyers indicated strong pref- 
erences for plain English rather 
than legalese.!3 In the fall of 
1988 this author sent the same 
survey to 558 Florida judges and 
558 Florida lawyers selected at 
random from Florida Bar ros- 
ters.!4 Neither the survey form 
nor the accompanying cover let- 
ter referred to plain English or 
legalese. The cover letter described 
the survey as part of an “effort 
to test language trends in the 
legal profession.” 

The survey form appears in 
Figure 1. It invites respondents 
to choose between alternative ver- 
sions of six paragraphs. In each 
set of alternatives, one version is 
in plain English and the other in 
legalese. The plain English para- 
graphs are 1B, 2A, 3B, 4B, 5A, 
and 6A. 
Paragraph 1 

1A introduces a pleading with 
wordy, obsolete formalism. 


4 
2 


1B introduces it directly and concisely.!5 
Paragraph 2 

2A allows a consumer to acknowledge 
receipt in the first person (“I”), with simple 
active verbs (“received” and “signed”). 

2B relies more on archaic terminology 
(“maker” and “hereof”) and abstract nouns 
(“receipts” and “execution”). 
© Paragraph 3 

3A makes its conclusion hard to dis- 
cover because of the long interruption 
between the subject (“petitioner’s argu- 
ment”) and the predicate (“is contrary to 
the facts”). 3A also relies heavily on ab- 
stract nouns created from verbs, some- 
times called nominalizations (“argument,” 
“exclusion,” and “suppression”) glued to- 
gether with the weakest verb in the lan- 
guage (“is”). 

3B emphasizes the conclusion by mov- 
ing it into a separate short and simple 
sentence at the end. 3B also relies less on 
abstract nouns and more on stronger verb 
forms (“argued,” “to exclude,” and “[to] 
suppress”). 
Paragraph 4 

4A instructs a jury in long sentences 
weighted down with redundancies. It fi- 
nally defines “negligence” negatively (“not 
to avoid [the conduct]”). 

4B breaks the instructions up into sev- 
eral sentences. It breaks the negligence test 
into manageable steps. It also numbers 
and indents them for easier reading. Fi- 
nally, it defines “negligence” positively. 
4B is slightly longer than 4A. Although 
one could weed some inessential words 
out of 4B, sometimes more words give 
readers cues that make material easier to 
follow. 
© Paragraph 5 

5A informs an insured positively. It 
stresses active verbs (“will pay” and “noti- 
fies”). 

5B relies instead on nominalizations 
(“payment” and “notification”) and a pas- 
sive verb (“will not be made”). To under- 
stand the point of the sentence, the 
insured must work through two negative 
verbs (“will not be made” and “fails to 
provide”). 
© Paragraph 6 

6A invites comments in the readable “if 
..., [then]. . . .” construction with no 
interruptions in the main idea. Supporting 
details about deadline and address follow 
unobtrusively. 

6B interrupts the verb (“may submit”) 
with the deadline and then interrupts 
again between the verb and its object 
(“submit comments”) with the address. 
Of the 1,116 individuals surveyed in Flor- 


Figure 1 
Legal Language Survey 


Below are paragraphs taken from legal documents. Please mark your preference for 
paragraph A or B in the space provided. 
1. —_A) Nowcomes the above named John Smith, plaintiff herein, by and through Darrow 


4. —A) 


_B) 


& Holmes, his attorneys of record, and shows unto this Honorable Court as 
follows: 


For his complaint, the plaintiff says: 


I received a completed copy of this note and disclosure statement before I signed 
the note. 


Date 


Maker(s) hereby acknowledge receipt of a completely filled in copy of this note 
and disclosure statemeit prior to execution hereof this Cee ees 
195... 


Petitioner’s argument that exclusion of the press from the trial and subsequent 
suppression of the trial transcripts is, in effect, a prior restraint is contrary to the 
facts. 

Petitioner argued that it is a prior restraint to exclude the press from the trial and 
later suppress the trial transcripts. This argument is contrary to the facts. 


One test that is helpful in determining whether or not a person was negligent is 
to ask and answer whether or not, if a person of ordinary prudence had been in 
the same situation and possessed of the same knowledge, he would have foreseen 
or anticipated that someone might have been injured by or as result of his action 
or inaction. If such a result from certain conduct would be foreseeable by a person 
of ordinary prudence with like knowledge and in like situation, and if the conduct 
reasonably could be avoidable, then not to avoid it would be negligence. 

To decide whether the defendant was negligent, there is a test you can use. 
Consider how a reasonable careful person would have acted in the same situation. 
To find the defendant negligent, you would have to answer “yes” to the following 


two questions: 


did? 


notification of the loss. 


Feb. 21, 1987. 


court procedures. 


(1) Would a reasonable careful person have realized in advance that someone 
might be injured by the defendant’s conduct? 


(2) Could a reasonable careful person have avoided behaving as the defendant did? 


If your answer to both of these questions is “yes,” then the defendant was negligent. 
You can use the same test in deciding whether the plaintiff was negligent. 


5. __A) The company will pay benefits only if the insured notifies the company of the loss. 
—B) Payment of benefits will not be made by the company if the insured fails to provide 


6. A) If attorneys want to comment on the proposed change in court procedures, they 
may send comments in writing to the Clerk, 233 Main St., Gotham City, before 


—B) Interested attorneys may, on or before February 20, 1987, submit to the Clerk, 
233 Main St., Gotham City, written comments regarding the proposed change in 


ida, responses came from 628 (56%). Spe- 
cifically, 352 judges (63%) and 279 lawyers 
(49%) responded. The judges preferred 
plain English in 86% of their responses; 
the lawyers in 80%. See Figures 2 and 3 
for each group’s percentage of plain Eng- 
lish responses on each question. 

The Florida results were strikingly simi- 
lar to those in Michigan. Of the 800 
individuals (300 judges and 500 lawyers) 
surveyed in Michigan, responses came 
from 425 (53%). Specifically, 180 judges 
(60%) and 245 lawyers (49%) responded.!¢ 
The. Michigan judges preferred plain Eng- 
lish in 85% of their responses (1% fewer 
than the Florida judges); the Michigan 
lawyers in 80% (the same percentage as 
that of the Florida lawyers).!7 


Plain English Trend 


The survey results are good news for 
everyone who wants to shed legalese but 
fears plain English will not sound profes- 
sional. Moreover, these results are con- 
sistent with a trend that began 20 years 
ago, grounded in federal laws such as the 
Truth in Lending Act of 1968, the Magnu- 
son-Moss Warranty Act of 1975, and 
President Jimmy Carter’s famous 1978 
Executive Order No. 12,044 directing fed- 
eral agencies to write regulations in plain 
English. 

New York led the states in plain English 
consumer legislation,'* inspired by Citi- 
bank’s conversion of its loan forms in 
1975. Along with banks, the insurance 
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industry has been a notable leader in 
policing its own language reform. Because 
of such effective industry-wide self- 
policing, broad legislation has turned out 
to be generally unnecessary as a mecha- 
nism to induce reform. 

The success of the plain English move- 
ment has come from convincing people of 
the value of using plain English, rather 
than forcing them to use it. Consequently, 
success should be measured in the spread 
of voluntary reforms, not in the number 
of statutes prescribing plain English. 

In fact, statutes are themselves generally 
in need of reform. It it becoming more 
common for states’ legislative drafting 
manuals to introduce elements of plain 
English, but the benefits apply only pro- 
spectively. In 1981, Minnesota undertook 
a far more ambitious project, the gradual 
process of revising the state’s existing 
statutes into plain English, using tech- 
niques recommended by the National In- 
stitutes of Research’s Document Design 
Center.!9 

The private bar has also undertaken 
more than casual reform. As early as 1979, 
The Practising Law Institute began offer- 
ing seminars on drafting documents in 
plain English. Shearman & Sterling, one 
of New York’s largest and most prestig- 
ious firms, is credited with being the first 
firm to hire an in-house writing specialist 
to teach new associates to substitute plain 
English for legalese. By now a number of 
large firms have followed suit, and many 
smaller ones invest in periodic seminars 
by writing specialists. 

In Michigan, the practicing bar has 
taken on plain English reform wholesale. 
It began with a symposium on plain 
English in the November, 1983, issue of 
the Michigan Bar Journal, followed by 
a plain English column in every monthly 
issue since then. The State Bar of Michi- 
gan has a Plain English Committee, whose 
accomplishments include: (1) providing 
an editor for the Journal column; (2) 
helping the Association of Realtors de- 
velop a plain English sales contract form; 
(3) promoting a set of litigation forms 
developed by the State Court Administra- 
tive Office; (4) developing a set of divorce 
forms jointly with the bar’s family law 
section;2! and (5) producing a continuing 
legal education videotape.”2 


Reform in Florida 

There are good signs of respect for plain 
English in Florida as well. The Supreme 
Court’s approved forms favor plain Eng- 
lish. Insurance policy holders have a statu- 


Plain English 
Legalese 
No Response 


Plain English 
Legalese 
No response 


88% (309) 
11% ( 39) 
1%( 4) 


Plain English 
Legalese 
No response 


96% (337) 
3% ( 12) 
3) 


Plain English 
Legalese 
No Response 


Plain English 
Legalese 
No response 


74% (204) 
26% ( 72) 
0%( 0) 


Plain English 93% (256) 
Legalese 7% ( 19) 
No response 0%( 1) 


Figure 2 
Florida Judges’ Preferences 


Question 


Question 4 


Figure 3 
Florida Lawyers’ Preferences 


Question | 


Question 4 


All Questions. 


Question 2 

86% (301) 
14% ( 51) 
0%( 9) 


Question 5 

78% (274) 

21% ( 76) 
1%( 2) 


All Questions 


Question 2 

70% (194) 

30% ( 82) 
0%( 0) 


Question 5 

75% (207) 

25% ( 69) 
0%( 0) 


86% (1822) 
13% ( 278) 
1% ( 12) 


Question 3 

94% (331) 
6% ( 21) 
0%( 0) 


Question 6 

77% (270) 

22% ( 79) 
3) 


80% (1329) 
20% ( 325) 
0% ( 2) 


Question 3 
89% (246) 
11% ( 30) 
0%( 90) 


Question 6 

81% (222) 

19% ( 53) 
0%( 1) 


tory right to “readable” policies.?3 Clients 
entering contingent fee arrangements with 
lawyers must receive a statement of client’s 
rights in plain English. The prescribed 
statement was drafted by Gertrude Block, 
the University of Florida writing specialist 
whose column Language Tips appears 
regularly in The Florida Bar News. The 
column itself is another sign of healthy 
concern about language among Florida’s 
practicing bar. 

Nonetheless, legalese does persist in 
some legal writing, and some students do 
still want to adopt it. According to George 
Hathaway, who chairs the Michigan Bar’s 
Plain English Committee, resistance is 
much more a matter of inertia than opposi- 
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tion.25 However, the easy explanations 
provide scant justification: 

1. It may be easier to copy an old form 
than create a new document. But the time 
saved may turn out to be expensive when 
the document is construed against the 
so-called drafter. 

2. Lawyers take pride in regarding sub- 
stance as more important than form. But 
substance and form are inseparable be- 
cause form contributes to meaning. 

3. Respect for precedent sometimes 
makes lawyers wary of changing estab- 
lished forms of expression. But, unlike 
legitimate terms of art, most legalese has 
not been litigated and has no authority as 
precedent. 
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Two More Reasons To Use C T’s 
Delaware Express’ Service! 


New Extended Hours! save the extra handling fee 
We know there are times imposed by the state for rush 
when you need a critical filing | filings? Just make sure C T 
date late in the day. And we reserves the name and we’re 
want to help. Our two Dela- designated registered agent. 
ware Offices will remain open | County recording? Don’t 
longer in order to serve you worry. Our experienced 
better. Their new hours are: Delaware staff will take care 


8:30 a.m. to 7:30 p.m. (E.S.T.) of it, automatically. 


So for fast turnaround on 
your next Delaware incorpo- 
ration, use C T’s Delaware 
Express filing service. For more 
information on how we can 
expedite all of your Delaware 
corporate and limited partner- 
ship filings through our new 
Delaware fax service, just 
contact your local C T branch 

Rush incorporation? Simply office at: 8751 West Broward 
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Incorporation to either our Broward County: 1-800-432- 
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Facsimile Documents! 
Now that facsimile copies of 
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and other documents are being 
accepted by the Secretary of 
State of Delaware, same day 
service from C T is easier 
than ever. 


Please keep your local C T Account Representative informed 
of your facsimile transmissions, so our records can be 
properly noted. 


CT CORPORATION SYSTEM 
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In Wilmington In Dover 
@ Fax: (302) 655-5049 Fax: (302) 655-1476 Fax: (302) 674-8340 
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4. Some lawyers assume legalese im- 
presses clients. But legalese is one of the 
most common sources of the jokes ex- 
pressing scorn for lawyers. 

5. Finally, some lawyers assume judges 
expect legalese. But this assumption is 
belied by the accumulating evidence, in- 
cluding the Florida survey reported in this 
article. 

A less obvious explanation for the per- 
sisting legalese is that many lawyers have 
had no real training in writing plain legal 
English. It requires more than general 
writing competence. Yet in only about the 
last 10 years have most iaw schools devel- 
oped sophisticated legal writing programs. 
Moreover, most of the first-year writing 
courses focus on research skills and appel- 
late advocacy. Courses to teach drafting 
pleadings, motions, discovery documents, 
contracts, wills, and legislation are gener- 
ally newer and more rare. Many lawyers 
now in practice have had no formal train- 
ing in the fundamental principles of draft- 
ing such documents, much less techniques 
to make them readable. 


Recommendations 

As law schools develop more compre- 
hensive writing programs, young lawyers 
will become more adept. However, if legal 
writing in actual practice is to approach 
the standards of plain English that judges 
and lawyers prefer to read, additional 
efforts are in order. Here are some possibili- 
ties: 

1. Individual lawyers can raise their own 
consciousness about writing in plain Eng- 
lish by reading one or more of the defini- 
tive books on the subject.?6 

2. The continuing legal education avail- 
able for credit to practicing lawyers in 
Florida should include writing seminars 
such as those administered for the judici- 
ary by the Legal Affairs and Education 
Division of the Office of the State Courts 
Administrator. The goals of these semi- 
nars are not only to make writing commu- 
nicate more effectively to the reader but 
also to make it easier and more efficient 
for the writer.27 

3. A more extensive reform would be 
to undertake revision of forms in common 
use and even of statutes. Revising the 
forms that are most commonly copied 
may be the best way to demonstrate that 
plain language is appropriate legal lan- 
guage.”® Moreover, revisions sometimes 
yield surprising benefits when the revising 
lender, landlord, or seller discovers that 
the old form unintentionally benefitted the 
borrower, tenant, or buyer. 


Lawyers can raise 
their own 
consciousness 
about writing in 
plain English 


4. If The Florida Bar were to institute a 
plain English committee to undertake pro- 
jects similar to those accomplished in 
Michigan, those who have both the inter- 
est and the expertise could accomplish 
similar benefits for the Florida bench and 
bar generally. 

According to the Florida survey re- 
sponses, as well as the gratuitous com- 
ments favoring plain English written in the 
margins by a number or the participating 
judges and lawyers, it it indeed time for 
practice to catch up with preference. 
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s dissolution of marriage cases 

continue in major metropoli- 

tan counties of Florida to 

constitute a substantial per- 
centage of all civil cases filed each year, 
the rising attorneys’ fees, costs, and delays 
commonly experienced by the public in 
contested cases predictably will cause more 
and more spouses to seek other methods 
to settle their disputes. Already mediation 
has become one such alternative. This 
article will explore arbitration as another 
logical alternative that the public will turn 
to for relief. A brief history and explana- 
tion of arbitration and how it differs from 
mediation will be followed by an explana- 
tion of the arbitration process, some of 
the advantages and disadvantages, and 
some important questions for lawyers to 
ponder. 


What is Arbitration? 

Arbitration is no stranger to the out-of- 
court settlement of disputes. Commercial 
arbitration is a means of settling disputes 
by referring them to a third person, an 
arbitrator, selected by the parties for a 
decision based on the evidence and argu- 
ments presented to the arbitrator. The 
parties agree in advance that the decision 
will be accepted as final and binding upon 
them. Arbitration and mediation differ 
fundamentally. Mediation is the process 
by which a neutral mediator helps the 
parties work out their own settlement 
agreement. If mediation fails, the trial 
judge will decide. The decision to arbitrate 
is irrevocable. Once the parties submit 
their matrimonial dispute to arbitration 
by executing a valid written agreement to 
arbitrate, there is no turning back. The 
arbitrator will be the decisionmaker. And 
as will be pointed out later, there is no 
appeal on the law or the facts. 

Historically, commercial arbitration was 
used in resolving controversies between 
medieval merchants in fairs and market 
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by Meredith J. Cohen 


places in England, the European conti- 
nent, and in the Mediterranean and Baltic 
sea trade. The increased use of commercial 
arbitration became possible after courts 
were empowered to enforce the parties’ 
agreement to arbitrate. The first such 
statute was the English Arbitration Act 
of 1889. It was followed in the United 
States by an arbitration statute of the 
State of New York in 1920 and a Federal 
Arbitration Act in 1925. Florida, and 
most other states, adopted, with minor 
changes, the Uniform Arbitration Act of 
1955, as the Florida Arbitration Code, 
F.S. Ch. 682. This act provides for the 
judicial enforcement of an agreement to 
arbitrate existing and future disputes, 
thereby making the arbitration agreement 
no longer revocable, as it was under 
common law. 

In Florida submission of a disagreement 
to arbitration may proceed under the 
common law or under the Florida statu- 


tory provisions for arbitration and, where 
the agreement made no reference to the 
Florida statutory procedures, the proceed- 
ing was under the common law.! Under 
the statute an arbitration award may be 
set aside only on such grounds as fraud, 
corruption, gross negligence, or misbehav- 
ior by the arbitrator. No such clear cut 
guidelines exist as to when a court may 
examine and set aside a common law 
arbitration award. For example, a com- 
mon law arbitration award may be attacked 
on the ground that the arbitrators errone- 
ously applied rules of law in arriving at 
their decision, while a statutory award 
may not be set aside on such a ground.” 

The Florida Supreme Court? described 
the final nonappealable nature of a statu- 
tory arbitration decision in the following 
language: 

[T]he award of arbitrators, in statutory arbi- 
tration proceedings cannot be set aside for mere 
errors of judgment either as to the law or as to 
the facts; if the award is within the scope of the 
submission, and the arbitrators not guilty of the 
acts of misconduct as set forth in the statutes 
the award operates as a final and conclusive 
judgment and — however disappointing it may 
be — the parties must abide by it. 

Arbitration agreements are valid, irrevo- 
cable, and enforceable, and public policy 
favors arbitration as an alternative to 
litigation.* 


The Arbitration Process 

Although arbitration has been used for 
centuries to resolve commercial disputes, 
utilizing the process in dissolution of mar- 
riage cases is fairly new. In fact, in preparing 
this article no Florida appellate decision 
involving arbitration of a matrimonial 
issue was found. We will first consider 
how the Florida statute may on its face 
be applied in family law matters, then 
look to two other states for appellate 
decisions which point to problems with 
arbitration peculiar to this branch of the 
law. 
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If the parties agree in writing to submit 
to arbitration issues such as equitable 
distribution, alimony, primary physical 
residence, child support, attorneys’ fees, 
or equitable distribution, then, pursuant 
to Ch. 682, and following the arbitration 
tules of procedure specified in the agree- 
ment to arbitrate, their dispute will be 
settled by arbitration, not litigation. 

Section 682.02 provides: 

Two...parties may agree in writing to submit 
to arbitration any controversy between them 
at the time of the agreement, or they may 
include in a written contract a provision for the 
settlement by arbitration of any controversy 
thereafter arising between them relating to such 
contract or the failure or refusal to perform the 
whole or any part thereof. Such agreement or 
provision shall be valid, enforceable, and ir- 
revocable, without regard to the justiciable 
character of the controversy... 


Thus, a provision in a marital settle- 
ment agreement to arbitrate future disputes 
arising under the agreement, as well as a 
separate written agreement to arbitrate the 
unsettled dissolution case, will be enforced 
by the courts. 

Typically the spouses, with or without 
attorneys, will find an arbitrator, listen to 
an exp!anation of the arbitration process, 
and execute an agreement to arbitrate. 
The arbitration agreement will specify the 
statute and rules of arbitration to be 
followed. For example, one agreement 
used by a private arbitrator in another 
state provides that the arbitration will be 
done pursuant to the state statute and 
certain specified Rules of the Commercial 
Arbitration Rules of the American Arbi- 
tration Association (AAA).5 These AAA 
rules set forth the following procedures: 

1. At the request of a party or at the 
discretion of an arbitrator an adminstra- 
tive conference with the parties and their 
representatives will be scheduled to expe- 
dite the proceedings. 

2. In large or complex cases, at the 
request of a party or at the discretion of 
the arbitrator, a preliminary hearing with 
the parties, their representatives, and the 
arbitrator may be scheduled to specify the 
issues to be resolved, to stipulate to un- 
contested facts, and to consider any other 
matters which will expedite the proceed- 
ings. The arbitrator at the preliminary 
hearing may establish (a) the extent of and 
schedule for the production of the relevant 
documents and other information; (b) the 
identification of any witnesses to be called; 
(c) a schedule for the hearings to resolve 
the dispute. 

3. With the consent of the parties the 
arbitrator at any stage of the proceeding 
may arrange a mediation conference to 


facilitate settlement and a mediator (not 
the arbitrator) will handle that phase. 

4. The arbitrator must be impartial and 
free of any financial, business, or personal 
interest or relationship with the parties. 

5. When the hearing is conducted, the 
arbitrator may at the beginning ask for 
statements clarifying the issues involved, 
then each party presents evidence and may 
cross-examine the witnesses. Each party 
is given a full and equal opportunity to 
present any material and relevant evi- 
dence. Also the parties are required to 
produce such evidence as the arbitrator 
may deem necessary to the understanding 
or determination fo the dispute. The arbi- 
trator has power under the statute to 
subpoena witnesses or documents upon 
request of a party or independently. 

6. The arbitrator does not have to 
follow the legal rules of evidence; if the 
arbitrator feels the evidence is relevant 
and material, it shall be received. Even 
evidence by affidavit may be considered 
and given such weight as the arbitrator 
deems proper after considering any objec- 
tion to its admission. 

7. An arbitrator can by reasonable 
notice make any inspection or investiga- 
tion deemed necessary. 

8. The arbitrator, after inquiring if the 
parties have any further proofs to offer or 
witnesses to be heard, then closes the 
hearing. 

9. The arbitrator is required to promptly, 
but no later than 30 days from the date 
of closing the hearing, make the award 
(decision). 

10. The award (decision) shall be in 
writing. 

Under §682.12, upon application of a 
party to the arbitration, the court is re- 
quired to confirm an award, unless within 
90 days after delivery of a copy of the 
award, a party urges statutory grounds for 
vacating, modifying, or correcting the 
award. An award can be vacated under 
the statute only if procured by corruption, 
crime, or fraud, if there were a partial 
arbitrator, if the arbitrator exceeded his 
power, if the arbitrator improperly refused 
to postpone the hearing, or if there was 
no agreement to arbitrate. Section 682.12 
provides further: “But the fact that the 
relief was such that it could not or would 
not be granted by a court of law or equity 
is not ground for vacating or refusing to 
confirm the award.” 

Section 682.14 also provides for modifi- 
cation or correction of an award if there 
is an evident miscalculation, a mistake, 
award on a matter not submitted to the 
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arbitrator, or an award imperfect as a 
matter of form. In such event the court 
shall modify and correct the award to 
effect its intent and shall confirm the 
award as modified and corrected. Upon 
the granting of an order confirming, modi- 
fying, or correcting an award, a judgment 
or decree shall be entered and enforced as 
any other judgment or decree. 

It might, at first blush, appear that all 
dissolution issues may be arbitrated under 
the language of Ch. 682, but does the 
circuit court under F.S. §§61.13(1)(a) and 
(2)(b) have the final word on issues con- 
cerning the best interests of minor children 
— issues such as primary physical resi- 
dence, contact/ visitation, and child support? 
And does the circuit court have power to 
review, modify, set aside, or try de novo 
the arbitrator’s decision on those issues? 

New York appellate courts have af- 
firmed the enforcement of an arbitration 
agreement to fix alimony under a valid 
separation agreement,’ but have refused 
to enforce an agreement to arbitrate cus- 
tody disputes because agreements by 
parents on custody are never final, but 
always subject to the supervening power 
of the court.® 

The New Jersey Supreme Court in its 
first decision on enforceability of an arbi- 
tration provision in a separation agreement, 
held that arbitration was a favored rem- 
edy and public policy supported arbitration 
of alimony disputes.? But as to matters of 
child custody and support the court said: 
“Children’s maintenance, custody, visita- 
tion and overall best interests have always 
been subject to the close scrutiny and 
supervision of the courts despite any agree- 
ments to the contrary...” 

The New Jersey court further said the 
trial court had the right to review de novo 
such matters affecting the children unless 
the arbitration record clearly showed the 
arbitration award did not adversely affect 
the best interest of the child. And to 
provide such a record for review, the New 
Jersey court urged thorough written find- 
ings of fact by the arbitrator on the child 
issues. 


Advantages of Arbitration 

The resolution of a dissolution of mar- 
riage dispute can be substantially speeded 
up by arbitration because the procedures 
are simplified. In some cases attorneys are 
not used; the parties don’t have to wait for 
a trial date to be assigned, as they can 
proceed to a final arbitration hearing as 
soon as they are ready. Since the arbitra- 
tor is selected by the parties, not imposed 
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on them by the courts, they may end up 
with a decisionmaker with more expertise, 
especially in counties where judges don’t 
specialize in matrimonial cases for any 
length of time. The finality of the decision 
may be an advantage — it holds down the 
expense of appeals because there are no 
appeals based on the law or the facts. As 
will be pointed out later, this may or may 
not be to the advantage of the client in a 
given case. Privacy of the proceedings 
from the news media and the public in 
substantial cases can be a distinct advan- 
tage. The informal procedure may be an 
advantage to a party who wants to offer 
evidence inadmissible in a trial under the 
rules of evidence. Finally, the simplified 
procedure of arbitration tends to reduce 
the costs of resolving the dispute, espe- 
cially if attorneys are not used. 


Disadvantages of Arbitration 

The first disadvantage which should 
cause every matrimonial trial lawyer to 
shiver when advising a client to arbitrate 
is giving up the right to appeal an error 
by the decisionmaker on the law or the 
facts. Assume an arbitrator gives the wife 
100 percent of the marital assets. Assume 
that, if done by a trial court, based on the 
decision of the appellate court of that 
district, it would be reversible error. As- 
sume an attorney advised the client to 
arbitrate rather than litigate. Now there is 
no appeal from the arbitrator’s decision 
on the facts or the law. Is the attorney 
liable for malpractice for advising the 
client to arbitrate in such a case? 

Since arbitration decisions are not pub- 
lished, the family law practitioner has no 
precedents to help predict for the client 
the probable outcome of arbitration on a 
given set of facts. Arbitration does not 
have to be based on legal precedents —an 
arbitrator can pick a middle ground or 
decide the case on a “gut” reaction. 

If, as it appears from the New York and 
New Jersey decisions previously discussed, 
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the arbitrator’s decisions on custody and 
child support will not be final, and if the 
Florida courts require a review de novo, 
the expense of that review involving attor- 
neys and costs could be substantial. 


Other Questions 

If spouses come to an arbitrator with- 
out attorneys representing them, will the 
arbitrator protect the passive, dependent 
wife from the dominating husband who 
conceals assets? The arbitrator has the 
power to force the parties to produce 
beyond what they voluntarily produce, 
but the extent to which that is done will 
depend on the expertise, integrity, and 
energy of the arbitrator in any given case. 

If the spouses come to the arbitrator 
with attorneys who conduct full discovery 
under the Florida Rules of Civil Proce- 
dure, as they are permitted to do, how 
much litigation expense will actually be 
saved? A competent attorney representing 
a wife would not accept the financial 
affidavit of a husband without pursuing 
the basic discovery steps — why should a 
competent attorney representing a client 
in arbitration do differently? 

If the public in the 1990’s does flock to 
arbitration as an alternative method to 
settle dissolution disputes, the organized 
bar should take steps now to ensure that 
the arbitrators will be experienced, compe- 
tent, and ethical family law practitioners 
who will know when and how to compel 
disclosure to ensure a fair result and to 
prevent fraud from being committed against 
either party. 


Conclusion 

The writer in August, 1989, attended 
the first training course presented jointly 
by the American Academy of Matrimo- 
nial Lawyers and the American Arbitration 
Association at Stanford University. The 
purpose was to train and motivate experi- 
enced family law practitioners to become 
arbitrators in matrimonial cases. Although 
many family practitioners from around 
the country at first seriously questioned 
the use of arbitration at all in matrimonial 
cases, it was later generally conceded that 
arbitration would become for the public 
in the 1990’s a popular alternative to 
litigation for resolution of marital dis- 
putes. It is hoped that experienced family 
law practitioners in Florida will become 
the arbitrators in the next decade so the 
arbitrating spouses will receive the very 
best result obtainable through the arbitra- 
tion process.0 
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INTERNATIONAL LAW 


International Judicial Assistance After 


Azar - The Impact Upon Foreign 


or many years, nonresident ali- 

ens have sought to take advan- 

tage of the political stability of 

the United States by depositing 
liquid assets in the banks of this country. 
As South Florida is becoming a major 
international financial and commercial cen- 
ter, an ever-increasing share of these foreign 
deposits are flowing into South Florida 
banks and financial institutions. Because 
of the critical impact of international 
banking on the South Florida economy, 
business leaders in that region have been 
extremely sensitive to developments which 
are perceived to undercut the privacy 
concerns of foreign depositors and thus 
to discourage continued inflow of foreign 
deposits. 

The decision of the 11th Circuit Court 
of Appeals in Azar v. Minister of Legal 
Affairs of Trinidad and Tobago, 848 F.2d 
1151 (11th Cir. 1988), cert. denied, 109 S. 
Ct. 784 (1989), has been publicized as such 
a development. Azar arose out of a crimi- 
nal investigation by the director of public 
prosecutions of Trinidad and Tobago into 
possible violations of that country’s ex- 
change control laws. At an early stage of 
this investigation—prior to the issuance 
of any indictment and prior even to the 
initiation of any adjudicatory proceeding 
—the minister of legal affairs in Trinidad 
and Tobago sought international judicial 
assistance from the United States to ob- 
tain the Florida bank records of a Trinidad 
national. The U.S. District Court for the 
Southern District in Miami granted the 
request and issued a subpoena for those 
bank records under 28 U.S.C. §1782.! The 
11th Circuit Court of Appeals affirmed 
the district court’s action. 

Critics of the Azar decision have con- 
tended that the case constitutes a significant 
departure from prior case law which had 
never before permitted judicial assistance 
for foreign exchange control investi- 
gations or for requests emanating from 


Depositors in U.S. Banks 


Azar does not 
materially change 
existing law and 
does not threaten 
Florida 
international bank 
depositors with 
intrusive or 
unprincipled 
discovery into 


financial records 


by Barry D. Hunter 


prosecutorial — as opposed to judicial — 
officials. The dramatic warnings by these 
critics that Azar will: (1) threaten foreign 
depositors in Florida Banks with harass- 
ment from their native country; and (2) 
prompt these depositors to transfer their 
accounts to U.S. banks outside of Florida 
where Azar is not the law, has generated 
much publicity on the subject. 

It is the author’s view that the publicity 
surrounding the Azar case has grossly 
exaggerated the decision’s potential im- 
pact upon foreign depositors in Florida 
banks. This article examines the statutory 
basis of the discovery request presented 
in Azar and analyzes the legislative history 
and judicial precedents interpreting that 
statute. The article concludes that Azar 
was correctly decided and that the deci- 
sion has been and will continue to be 
followed in jurisdictions throughout the 
U.S. In addition, and perhaps of greater 
import, the article concludes that Azar 
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does not lay the basis for intrusive or even 
expanded foreign government discovery 
into foreign depositor account records at 
U.S. banks. 


Statutory Basis for 
the Azar Ruling 

United States courts have been author- 
ized to assist foreign tribunals in developing 
evidence since the adoption of 28 U.S.C. 
§1782 in 1855. In 1964, however, in order 
to encourage other nations to follow the 
United States’ lead in facilitating more 
effective law enforcement as well as inter- 
national cooperation in court proceedings, 
Congress dramatically expanded the scope 
of §1782.2 Among other changes, the 1964 
amendments for the first time enabled 
federal district courts to assist foreign 
officials in obtaining documents (e.g., banks 
records), and for the first time authorized 
those courts to assist in developing evi- 
dence for use not only in formal court 
proceedings, but a!so in proceedings be- 
fore foreign investigating magistrates and/ 
or other foreign tribunals. The Congres- 
sional purpose was to extend international 
judicial assistance to quasi-judicial tribu- 
nals which, like our grand jury, evaluate 
whether the evidence against an accused 
is sufficient to warrant indictment and 
trial.3 Until Azar, however, the courts had 
repeatedly denied §1782 discovery requests 
when made by foreign prosecutorial — as 
opposed to adjudicatory — officials at a 
point when no foreign judicial or quasi- 
judicial (e.g., grand jury) proceedings were 
pending.* 

The current language of §1782 provides 
as follows: 

(a) The district court of the district in which 
a person resides or is found may order him to 
give his testimony or statement or to produce 
a document or other thing for use in a proceed- 
ing in a foreign or international tribunal. The 
order may be made pursuant to a letter roga- 


tory issued or request made, by a foreign or 
international tribunal or upon the application 
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of any interested person and may direct that the 
testimony or statement be given, or the docu- 
ment or other thing be produced, before a 
person appointed by the court. (emphasis 
supplied) 

The primary legal issues presented in 
Azar, then, are: (1) whether §1782 discov- 
ery requests can be deemed to be “for use 
in a proceeding in a. . . tribunal” when 
such proceeding has yet to have been 
instituted; and (2) whether a nonjudicial 
official (here a public prosecutor) can be 
deemed to be an “interested person” under 
§1782 without being a party to a pending 
proceeding. 
© Whether a proceeding must be pending 
at the time of the §1782 request 

Azar holds that §1782 applies to infor- 
mation sought “for use in a proceeding” 
—whether or not that proceeding is pend- 
ing at the time of the request. What is 
necessary under the statute, the Azar 
court reasoned, was a district court find- 
ing that a foreign proceeding was 
reasonably likely to be commenced and 
that the document sought was for evi- 
dence in such proceeding.5 

The Azar court’s conclusion is plainly 
buttressed by the fact that, in 1964, when 
Congress revised the statute to broaden 
the reach of §1782 it eliminated the “pend- 
ing proceeding” requirement by replacing 
the language “for use in any judicial 
proceeding pending in any court” with 
“for use in a proceeding in a... tribu- 
nal.” While the legislative history provides 
no clear articulation of Congress’ purpose 
in deleting the word “pending,” it is nota- 
ble that Professor Hans Smit, the reporter 
for the Commission on International Rules 
of Judicial Procedure which drafted the 
1964 revisions adopted by Congress, has 
written: “[i]t is not necessary . . . for the 
proceeding to be pending at the time the 
evidence is sought, but only that the 
evidence is eventually used in such a 
proceeding.”? Moreover, in a pre-Azar 
decision by the Ninth Circuit Court of 
Appeals in Jn Re Letters Rogatory from 
Tokyo, Japan, 539 F.2d 1216, 1217 (9th 
Cir. 1979), the court approved §1782 judi- 
cial assistance for discovery for use in 
“criminal investigations and possible fu- 
ture criminal trials in Japan.” (emphasis 
supplied) 
© Whether a foreign prosecutor can be 
an “interested person” under §1782 


Pursuant to the statutory language, §1782 
discovery requests can be made either by 
“a foreign or international tribunal or 
upon the application of any interested 
person.” The legislative history of the 1964 
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revisions, which for the first time permit- 
ted an “interested person” as well as a 
foreign tribunal to request judicial assis- 
tance, states that an “interested person” 
can be a “person designated by or under 
a foreign law, or a party to the foreign or 
international litigation.”* Given the dis- 
junctive “or” utilized in defining “inter- 
ested person,” the Azar court’s reasoning 
that a foreign government official could 
be an “interested person” without being 
an actual litigant at the time of the request 
seems justified.2 Again, such a construc- 
tion has support from Hans Smit, the 
reporter to the commission that drafted 
the 1964 revisions in §1782.!° And no one 
has offered an alternative plausible expla- 
nation of what was meant by the term 
“interested person” (in the statute) or by 
the term “person designated by or under 
a foreign law” (in the legislative history) 
—if not an official legally responsible for 
enforcement of a foreign country’s laws. 


Judicial Precedents 
in Other Circuits 

Critics of the Azar decision have sug- 
gested that Azar establishes a rule of law 
in Florida which will permit more intru- 
sive §1782 discovery into foreign depositor 
bank records than is permitted in other 
jurisdictions—thus giving a reason for 
foreign depositors in Florida banks to 
transfer their money to other states. A 
review of the case law reveals this concern 
to be baseless. 

It is true, as discussed, that in several 
circuit court cases decided prior to Azar, 
the courts refused to permit nonjudicial 
foreign officials to obtain §1782 discovery 
prior to the commencement of a foreign 
adjudicatory proceeding.!! However, each 
of these cases dealt with the issue of 
whether a foreign executive official was a 
“tribunal” within the meaning of §1782. 
Every court to address the issue subse- 
quent to Azar — including district courts 
located in the circuits where the afore- 
cited restrictive case law was developed 
— has concurred with the Azar court that 
a foreign prosecutor or other executive 
official was a §1782 “interested party,”!2 
and that a foreign adjudicatory proceed- 
ing need not be pending at the time of a 
§1782 request.!3 In sum, there is no basis 
to the assertion that Azar will provide 
foreign officials any greater access to Flor- 
ida bank records than to the records of 
foreign depositors maintained in any other 
state’s banks. 

Critics of Azar have also suggested that 
the decision will significantly erode the 


confidentiality protections previously en- 
joyed by foreign depositors in U:S. banks, 
and subject their accounts to intrusive 
discovery by officials in the home country. 
In fact, the Azar decision will have no 
such effect and might very well serve to 
enhance the foreign depositor’s protection 
from improper discovery. 

Because one of the principal purposes 
of the 1964 revisions to 28 U.S.C. §1782 
was to provide assistance to investigating 
magistrates and/or other foreign tribunals 
which, like our grand jury, evaluate whether 
the evidence against an accused is suffi- 
cient to warrant indictment and trial,!4 it 
had been widely accepted prior to Azar 
that the mere absence of a foreign indict- 
ment would not preclude district court 
enforcement of a foreign-initiated discov- 
ery request — just as the U. S. courts 
routinely enforce domestic grand jury sub- 
poenas prior to indictment and trial. Where 
Azar did break new ground was in its 
approval of §1782 judicial assistance for 
discovery requests made by nonjudicial 
foreign officials at a time when no foreign 
proceeding (either pre- or post-indictment) 
was pending. Before Azar, it was believed 
that a foreign prosecutor would need to 
obtain the approval of an investigating 
magistrate (or other grand jury-like body) 
before submitting preindictment §1782 dis- 
covery requests, Azar approved a §1782 
request by a foreign prosecutor without 
such approval. 

The Azar court’s willingness to assist a 
foreign exchange control investigation is 
not legally significant and does not consti- 
tute a precedent-setting development. While 
there may be no prior reported decision 
in which §1782 discovery has been ap- 
proved for exchange control violation 
inquiries, noting in the text or history of 
the statute limits assistance to cases where 
the applicable foreign law has a corollary 
in U.S. law. The dearth of instances in 
which §1782 discovery has been approved 
for exchange control prosecutions has not 
resulted from any pre-Azar judicial hesi- 
tancy in this area, and the use of §1782 
authorized discovery in support of foreign 
exchange control investigations should thus 
continue to be an infrequent occurrence 
after Azar. 

It has been contended, in the publicity 
surrounding Azar, that to provide §1782 
discovery to nonjudicial foreign officials 
will open the floodgates to intrusive dis- 
covery into confidential information which 
is intended for political and/or harass- 
ment purposes.!5 If Azar did not impose 
clear limitations upon the permissible scope 


of prelitigation §1782 requests, and fur- 
ther require careful U.S. judicial scrutiny 
of any such requests, the concerns might 
be valid. What has been overlooked, how- 
ever, is that Azar does provide for such 
procedural safeguards against foreign dis- 
covery abuse. 

While holding that a §1782 request by 
a foreign official could be approved by a 
district judge without any preapproval 
from a foreign judicial tribunal, Azar in 
no way suggested that the propriety of the 
foreign official’s request would escape ju- 
dicial scrutiny. Quite to the contrary, Azar 
required that the judicial scrutiny to be 
imposed, so as to ensure the legitimacy of 
a §1782 discovery request, would come 
from the U. S. courts: 

To prevent abuse, the district judge should 
carefully examine and give thoughtful delibera- 
tion to any request for assistance submitted by 
an “interested person” before a judicial pro- 
ceeding has begun. The district judge should 
satisfy himself that a proceeding is very likely 
to occur. If the judge doubts that a proceeding 
is forthcoming, or suspects that the request is 
a “fishing expedition” or a vehicle for harass- 
ment, the district court should deny the request. 
Azar at 1156. 

And the record in Azar reflects that the 
§1782 request in that case was solely for 
use in a judicial proceeding and in no way 
for any other improper use.!6 

Nor does Azar provide, as critics have 
contended, for international judicial assis- 
tance in a manner which contravenes the 
privacy rights afforded to Florida deposi- 
tors under either the Federal Right to 
Financial Privacy Act, 12 U.S.C §§3401, 
et seq. (FPA)!7 or the more stringent 
protections of Art. I, §23 of the Florida 
Constitution.!8 First of all, Azar expressly 
stated that the records sought would be 
released in conformance with FPA re- 
quirements, which provide for: (1) notice 
to a customer regarding the records sub- 
poenaed prior to response by the bank; 
and (2) standing to the customer to con- 
test the subpoena in federal district court.!9 
Moreover, even if FPA protections were 
not applicable, the privacy protections of 
the Florida Constitution would apply to 
a foreign official’s §1782 request for access 
to customer records maintained in a 
Florida bank. 


In sum, while Azar permitted §1782 
discovery without any input from a for- 
eign tribunal, it clearly imposed this screen- 
ing function and duty upon the U.S. 
district courts to safeguard against abuse 
by the requesting foreign official. Legal 
scholars might well differ on the question 
of whether U.S. or foreign courts should, 


in the first instance, determine the propri- 
ety of a discovery request submitted by a 
foreign official (and whether the informa- 
tion requested is truly for use in a foreign 
proceeding). However, foreign depositors 
in U.S. banking institutions will probably 
be better protected by a U.S. court deter- 
mination of this issue. Indeed there are 
not many foreign judicial tribunals which 
will subject the discovery requests of their 
government officials to the same degree 
of scrutiny as Azar requires the U.S. 
courts to apply to those requests. 


Conclusion 

Given the critical importance of interna- 
tional banking to the econornic well-being 
of this region, South Florida’s business 
leaders should properly register concern 
when developments in the law cause Flor- 
ida’s international banking climate to dete- 
riorate. The Azar decision is not such a 
development, however. 

Azar does not materially change exist- 
ing law, and it does not threaten Florida 
international bank depositors with intru- 
sive or unprincipled discovery into their 
financial records. Moreover, because Azar 
has been and is likely to continue to be 
followed in every judicial circuit in the 
U.S., the prospect decision should not 
cause nonresident Florida banking cus- 
tomers to transfer their deposits from 
Florida to financial institutions in other 
states.0 
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by the Director of Inspection of the Govern- 
ment of India, 385 F.2d 1017 (2d Cir. 1967) 
(denying §1782 request by Indian income tax 
officer); In re Letters of Request to Examine 
Witness from the Court of Queen’s Bench for 
Manitoba, Canada, 59 F.R.D. 625 (N.D. Calif. 
1973), affd., 488 F.2d 511 (9th Cir.) (denying 
§1782 request by Special Commission of 
Inquiry). 

5In Azar, the district court was presented 
with a specific representation by the attorney 
general of Trinidad and Tobago that the re- 
quested documents were to be used at a trial. 
464 F. Supp. at 466. Moreover, the evidence 
before the district court demonstrated that: (1) 
the records sought would be discoverable under 
the applicable foreign law; (2) the records 
would be properly admissible in a judicial 
proceeding under the applicable foreign law; (3) 
a judicial proceeding was imminent; and (4) the 
records were sought for no reason other than 
for use in that proceeding. 848 F.2d at 1156. 

6 Compare 63 Stat. 103 (1949), with 1964 
U.S. Cope Conc. & Apmin. News at 3782. 

7 See Smit, International Litigation Under 
the United States Code, 65 Co_um.L.ReEv. 1015, 
1027, n.5 (1965). 

8 1964 U.S. Cope Conc. & Apin. News at 
3789. 

9 There is nothing in the legislative history 
of §1782 nor in the language of the Azar 
decision to suggest that private foreign citizens 
will be able to gain access to the financial 
records of U.S. bank depositors prior to insti- 
tuting civil litigation in a foreign forum. Indeed 
the Azar court recognized that contrary to a 
foreign government law enforcement official, 
“[{a] private individual may need to be a litigant 
in a pending proceeding [to obtain §1782 
assistance].” 

10 See Smit, supra, note 7 at 1027. 

See note 4. 

12 See In re Letters Rogatory from the 
Public Prosecutor’s Office at the Regional Port 
of Hamburg, Federal Republic of Germany, 
M-19-18 (S.D.N.Y June 21, 1988), where the 
district court acknowledged the prior Second 
Circuit authority denying foreign executive offi- 
cials’ §1782 requests on the basis that they were 
not a “tribunal.” Nevertheless, the court recog- 
nized that foreign prosecutors were “interested 
persons” within the meaning of the statutes and 
concluded: 

“I conclude, while doing no violence to 
Second Circuit authority, that a letter rogatory 
generated by a prosecutor falls within the 
statute so long as the application demonstrates 
clearly that there will be a proceeding in a 
foreign tribunal, and that the evidence sought 
will be used in that proceeding.” 

See also In re Letter Request from the Crown 
Prosecution Service of the United Kingdom, 
870 F.2d 686 (D.C. Cir. 1989). 

13 See Application of Sumar, 123 F.R.D. 467 
(S.D.N.Y. 1988); Hamburg Public Prosecutor, 
supra, Note 7; Crown Prosecution Service, 
supra, Note 7; In Re Request for International 
Judicial Assistance from the Federative Repub- 
lic of Brazil, 700 F.Supp. 723 (S.D.N.Y. 1988). 
The Brazil court expressly adopted the 11th 
Circuit’s Azar ruling and reversed itself on a 
previous ruling which it had entered prior to 
the publication of the 11th Circuit’s opinion. 
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TRIAL LAWYERS FORUM 


Ungarbling Relevancy 


ssume an issue to be decided 

at trial is whether Clark Gable 

and Greta Garbo are one and 

the same person. It’s an issue 
in the case because the plaintiff claims title 
to a parcel of land ostensibly owned by 
Garbo through a deed she holds from 
Gable. Hopefully, all of you are aware 
that Gable is supposed to be dead and 
Garbo for the past 40 years is supposed 
to be a reclusive New Yorker. 

Real movie buffs would probably know 
that Gable was recently seen in a scene 
from It Happened One Night, telling 
Claudette Colbert that dunking (a dough- 
nut) is an art, and that the scene quickly 
shifted to a basketball dunking frenzy in 
an ad for Nike sneakers. All this aside, our 
proponents are setting out to prove that 
Gable is Garbo and vice versa, and the 
other side is trying to stop them. 

The proponents have lined up Mary 
Lou Jenkins of Des Moines, Iowa (of 
whom you probably never heard), Orson 
Welles, Otto Preminger, Joan Crawford, 
Lillian Gish, Ethel Barrymore, Cecil B. 
DeMille, and hundreds like them, of whom 
you hopefully have heard. Mrs. Jenkins, 
age 65, has four children and 10 grandchil- 
dren. Her husband is a pharmacist. She 
loves movies, particularly Garbo and Ga- 
ble movies. Jenkins and the others will 
testify — if allowed —that they never saw 
Gable and Garbo together. That will be 
the essence of their testimony. 

How does one decide — as the judge 
will be called upon to do — what of this 
testimony will be admitted? Should all, 
some, or none of it be admitted? 

A basic premise of the law of evidence 
is, and has always been, that a party 
should be allowed to present to the court 
or jury all the evidence that bears on an 
issue to be decided, unless there is some 
very good reason for keeping this evidence 
out. Another way of saying the same thing 
is “all relevant evidence is admissible. . .”, 


To be legally 
relevant, evidence 
must pass the test 

of materiality, 
logical relevancy, 
and must not be 
excluded for other 
countervailing 
reasons 


by Daniel S. Pearson 


or the converse, “evidence which is not 
relevant is not admissible.” Federal Rule 
of Evidence 402. The Florida Evidence 
Code, F.S. §90.402, tells us the 
same thing, but happily omits the redun- 
dancy that nonrelevant evidence is not 
admissible. 

What does it mean when an item of 
evidence “bears on the issue to be decided” 
or is “relevant?” Federal Rule 401 tells us 
“ ‘Relevant evidence’ means evidence hav- 
ing any tendency to make the existence of 
any fact that is of consequence to the 
determination of the action more probable 
or less probable than it would be without 
the evidence.” The Florida code says it in 
a slightly different way: “Relevant evi- 
dence is evidence tending to prove or 
disprove a material fact.” F.S. §90.401. 
The reason, incidentally, that the federal 
rulemakers chose to define relevance as 
something “of consequence” is simply that 
they were concerned that the word “mate- 


rial” had become a word of art, taking on 
a secondary meaning involving the ulti- 
mate fact. Florida apparently did not 
share this concern and, that aside, to be 
“of consequence” is the same as to be 
“material.” 

What is consequential or material is a 
matter of substantive law. For example, 
in a prosecution of certain malum prohibi- 
tum offenses, such as violations of the 
pure food and drug laws, a defendant’s 
offer of evidence indicating that he was 
mentally ill or intoxicated at the time the 
contaminant was unleashed, will be re- 
jected not because the evidence will not 
demonstrate the defendant’s mental illness 
or intoxication, but rather because the 
substantive law makes the defendant’s 
mental state or inability to form intent 
inconsequential or immaterial. 

In the case under consideration, how- 
ever, we are able to say that the issue of 
whether Gable is Garbo is “material” or 
“of consequence” because to prove it is to 
prove entitlement to the parcel of land. In 
contrast, the issue of whether Gable and 
Garbo are the same would not be “of 
consequence” in a suit for royalties brought 
by Vivien Leigh or the heirs of Leslie 
Howard on account of the re-release of 
Gone with the Wind merely because Gable 
(or was it Garbo?) was also in the picture.! 

But no matter what the issue is or the 
fact to be proved, there is one thing that 
is always material and of consequence: the 
witness’ credibility. The issues of a witness’ 
bias for or against a party to the litigation, 
interest in the outcome of the suit, or 
ability to know that about which the 
witness speaks, are really all questions of 
“materiality.” In other words, before con- 
sidering the substance of the testimony or 
evidence itself, it must be established that 
the testimony or evidence has an underly- 
ing probative value. 

For example, if the testimony, al- 
though material in the sense that it bears 


THE FLORIDA BAR JOURNAL/FEBRUARY 1990 45 


3 
ae 
4 
4 
q 
q 
- 
q 
q 
q 
> 
: 
q 


on an issue in the case, is from a witness 
completely unqualified to speak on the 
subject (usually an expert, but occasion- 
ally someone who did not observe the 
events about which the expert testifies) 
we say of it that it has no underlying 
probative value, or, sometimes, that there 
has been no foundation laid. We thus 
must “authenticate” the witness by estab- 
lishing the witness’ competency to testify, 
by assuring ourselves that the witness is 
capable (as in the case of a child or 
someone suffering from mental illness), 
and assuring ourselves that the witness is 
qualified to speak on a particular subject.? 

Having cleared the first hurdles, that is, 
that the fact to be proved is “of conse- 
quence” or material to an issue in the case 
and the testimony has underlying proba- 
tive value because it comes from a knowl- 
edgeable source, it should next be 
determined whether the evidence has a 
tendency to make the fact more probable 
or less probable. 

To make this determination, the trial 
judge must evaluate the probabilities based 
on his or her own life experience. The trial 
judge is given great leeway in this evalu- 
ation process — a “limited right to be 
wrong” in the exercise of the judge’s 
discretion. 

Some decisions on relevancy are made 
easier by the fact that the same type of 
evidence is repeatedly offered to prove the 
same consequential fact. And, that being 
the case, the trial judge can take comfort 
in a great deal of decisional law that 
presumably embodies a consensus of the 
experiences of many judges, aided perhaps 
by the developed literature in the field.3 

In the instances when the relevancy 
inquiry is in less settled areas, a decision 
on admissibility may depend on the trial 
judge’s life experience, or life and legal 
experience, or on some specialized knowl- 
edge gained through the presentation of 
predicate testimony of experts. 

For example, suppose the defendant in 
a narcotics case testifies that he believed 
that the white powder found in his posses- 
sion was talcum rather than heroin, and 
that the powder was given to him by a 
man he met in a bar and whose name he 


When the relevancy 
inquiry is in less 
settled areas, a 
decision on 
admissibility may 
depend on the trial 
judge’s experience 


doesn’t know. The trial judge’s decision 
to allow the government to impeach the 
defendant by introducing evidence that 
the retail value of the heroin found on the 
defendant was extremely high is based 
presumably on the judge’s life experience 
that no one would trust a complete stranger 
with such a valuable commodity. 

But if, for example, a defendant’s de- 
fense is insanity, and to disprove insanity 
the prosecutor offers proof that the defen- 
dant had asked for an attorney or re- 
mained silent when arrested, the trial 
judge may need to know whether the 
defendant’s cognitive appreciation of his 
right to an attorney or to remain silent is 
really probative on the issue of the defen- 
dant’s sanity. And to answer these 
questions, the judge may need much more 
information than life experience provides, 
and may need the help of expert testi- 
mony.* 

__ Returning now to the scenario of Clark 
Gable and Greta Garbo, once a threshold 
decision is made that the question of 
whether they are one and the same person 
is of consequence to the case, the trial 
judge must consider whether their same- 
ness is made more probable by the evi- 
dence about to be offered, i.e., the testimony 
by a witness of never seeing Clark Gable 
and Greta Garbo together. 

The judge’s first reaction may be: “So 


what does that prove?” The answer is “not 
very much.” But while it might be said 
that the inference that Gable and Garbo 
are one and the same person doesn’t 
necessarily follow from proof that they 
were never seen together by this witness, 
it is fair to say that the witness’ testimony 
makes the fact that Gable and Garbo are 
the same person slightly more probable 
than it would be without such evidence, 
and is thus “relevant” under the defini- 
tions of the federal rules and Florida code. 

But the judge says, “Wait a minute. Isn’t 
there a difference between Orson Welles, 
the Hollywood director, and Mary Lou 
Jenkins, the druggist’s wife and moviegoer 
from Des Moines, Iowa, that bears on the 
admissibility of their same logically rele- 
vant testimony? Don’t I need to know 
more about the witness?” 

Of course, the judge is right. If Mary 
Lou Jenkins of Des Moines, Iowa, never 
saw either Gable or Garbo in person, or 
had never been in a place or places where 
Gable and Garbo might be expected to 
be seen together, or had never left Iowa 
in her life, the trial judge would probably 
exclude her testimony as irrelevant, that 
is, having no tendency to make the fact 
of their identical identity more probable 
than not. That ruling is one on the ade- 
quacy vel non of the predicate. While it is 
true and unchallengeable that the witness 
never saw Gable and Garbo together, the 
witness is much like a witness who might 
testify that she didn’t see the defendant 
stop at the stop sign at the intersection, 
although the witness was not anywhere 
near the intersection when the accident 
occurred. Neither of these witnesses was 
in a position to observe that about which 
each spoke. Although the testimony is 
logically relevant to the matter in issue, it 
is inadmissible as coming from persons 
whose inability to observe that about 
which they speak makes them incompe- 
tent to testify.5 

But what about Orson Welles? He says 
he knew Gable and Garbo quite well going 
all the way back to the early thirties and 
for about 25 years. He also says he went 
to most of the Hollywood parties, award 
dinners, and dazzling silver screen events, 
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and although he recalls seeing Gable or 
Garbo at practically every one of these 
functions (at least 25 a year), he never saw 
them together, “come to think of it.” 

It sounds like Welles might be compe- 
tent — wouldn’t he have seen Gable and 
Garbo together at least once in all those 
times? But does his testimony have a 
tendency to make it more probable that 
Gable and Garbo are the same persoii? It 
is certainly arguable that Welles’ testi- 
mony is hardly sufficient to establish that 
Gable and Garbo are the same person. 
But it is not a prerequisite to admissibility 
that the evidence standing by itself be 
sufficient to establish the fact in issue. 
Indeed, as the advisory committee note to 
federal Rule 401 tells us: “A brick is not a 
wall,” or better still, since the season will 
soon be upon us, “It is not to be supposed 
that every witness can make a home run,” 
so it doesn’t matter whether Welles’ testi- 
mony proves the fact, but only that it has 
a tendency to make the existence of the 
fact more probable. 

The evidence rules, then, implicitly ac- 
knowledge that evidence is to be received 
incrementally — a block at a time, or in 
baseball terms, 90 feet at a time. If the 
proponent of Welles’ testimony has suc- 
ceeded in convincing the court of its 
admissibility, the proponent will succeed 
— at least to a point —in convincing the 
court of the admissibility of the like testi- 
mony of Otto Preminger, Joan Crawford, 
Lillian Gish, Ethel Barrymore, Cecil B. 
DeMille, and others who were “at the 
scene,” that they never saw Gable and 
Garbo together. 

The trial judge, however, has great 
discretion in regard to the admission of 
evidence and in balancing the right to 
have relevant evidence presented against 
the competing interests of preserving pre- 
cious judicial time, protecting the jury 
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from confusing or misleading evidence, 
and protecting the opponent of the evi- 
dence from unfair prejudice. When the 
judge hears that a party intends to call 
Preminger, Crawford, Gish, Barrymore, 
DeMille, and hundreds more, the first 
thing that may come to mind is the spectre 
of the crowded calendar. “Why isn’t this 
cumulative?” the judge might ask. Al- 
though the court is certainly empowered 
to exclude relevant evidence on the ground 
that it is cumulative, the evidence pre- 
sented, although admittedly the same, is 
not cumulative. The vice of cumulative 
evidence is that it is simply more evidence 
to prove a point already proved. Here, 
however, the point is not proved until as 
many people as possible who were in a 
position to see Garbo and Gable together 
testify that they never saw them together. 
It is the very force of this accumulation 
of evidence that continues to increase the 
probability that Garbo and Gable are the 
same person. The judge must now conduct 
a cost-benefit analysis and determine 
whether the value of this proof is worth 
another day of trial time. The judge rules 
in your favor. 

Now among your witnesses is a famous 
scriptwriter, who was blacklisted in Holly- 
wood after the McCarthy hearings and 
gained new fame under assumed names. 
You know that some of the biggest fund- 
raisers to which all the stars were invited 
in the mid- and late-1930’s were sponsored 
by a well known Communist front organi- 
zation. You also know that the script- 
writer saw Garbo and Gable at the fun- 
draisers but never at the same one and 
that neither Garbo nor Gable were mem- 
bers of the organization or the Commu- 
nist Party. While it is marginally relevant 
for you to elicit the exact events that the 
scriptwriter recalls in his testimony — to 
show, for example, his ability to recall, 
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and to give substance and credibility to 
the testimony — the relevance of the fact 
that the scriptwriter saw either Garbo or 
Gable, but never both together, at Holly- 
wood’s Russian Youth Ball is likely out- 
weighed by the prejudice to the opponent 
arising from the possible inference that 
Gable and the defendant Garbo (or either 
one of them) supported a Communist 
front organization. 

The question that the court must an- 
swer here is whether the evidence has a 
tendency to tempt the jury to decide the 
case on an improper, usually emotional, 
basis. If the answer is yes, the evidence’s 
prejudice outweighs its probative value. 
To neutralize the prejudice, the judge can 
instruct the scriptwriter to omit any refer- 
ence to the name or nature of the ball, or 
if there are other innocuous events, to 
omit this particular event entirely, or if 
there are many other witnesses, to omit 
the scriptwriter entirely. Remember here 
that all evidence introduced against you is 
prejudicial, or it’s not material. But that 
level of prejudice is simply a consequence 
of the adversarial system and does not 
make the prejudice unfair.® 

In sum, “All relevant evidence is admis- 
sible.” However, to be legally relevant, the 
evidence must have passed the test of 
materiality (bearing on a fact to be proved); 
the test of competency (being testified to 
by one in a position to know); the test of 
logical relevancy (having a tendency to 
make the fact more or less probable); and 
must not be excluded for other counter- 
vailing reasons. 0 


' We have come, therefore, to one of the 
three objections that are traditionally bonded 
together in the litany of “immaterial, incompe- 
tent, and irrelevant.” This triad, covering the 
entire universe of relevancy, probably devel- 
oped because the lines between immaterial, 
incompetent, and irrelevant were fuzzy and 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“T will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“T will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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merging these seemingly related objections was 
easier than separating them. But if relevant 
evidence, as defined, must bear on an issue or 
fact “of consequence,” then the definition of 
relevance includes materiality and an irrele- 
vancy objection subsumes immateriality. 

2“A witness may not testify to a matter 
unless evidence is introduced which is sufficient 
to support a finding that [the witness] has 
personal knowledge of the matter.” FEDERAL 
oF EvipENceE 802; FLa. Stat. §90.604. 

3 The decision about whether anyone can 
testify that Garbo and Gable were never seen 
together is not one of these. For example, 
where an issue in the case is whether the 
defendant had notice that a particular condi- 
tion existed, or whether the defendant should 
have been aware of the magnitude of the 
danger, or whether the particular condition was 
the cause of the plaintiff's injury, it is usual for 
the plaintiff to offer evidence of similar inci- 
dents or accidents to establish the consequential 
fact. In such a case, the trial judge will likely 
rely on the fact that it is well-established that 
similar incidents and accidents are relevant 
—that is, make the fact to be proved more 
probable than not — and confine the inquiry 
to whether the incident or accident is really 
similar. 

There are, of course, other instances when 
the question of the relevancy of certain evi- 
dence has been treated time and again and is, 
for the most part, agreed on. Thus, prosecutors 
in criminal cases can be expected to offer 
evidence that the defendant fled after the 
charged crime occurred, or made false exculpa- 
tory statements concerning the charged crime, 
or destroyed evidence, or refused to submit to 
certain physical tests the results of which might 
inculpate him — all in the name of proving the 
defendant’s consciousness of his guilt. While it 
is true that in such cases there is ample 
precedent for admitting this type of evidence, 
nonetheless the trial court should engage in a 
fact-specific analysis to determine in the par- 
ticular case whether the evidence indeed makes 
the fact of consciousness of guilt concerning the 
crime charged more probable than not. 

There is little quarrel that evidence of a 
defendant’s wealth is irrelevant to the assess- 
ment of compensatory damages and relevant 
to the assessment of punitive damages, or that 
evidence of comparable sales is relevant to 
prove the fair market value of a piece of real 
estate, the only inquiry being whether the sales 
are truly comparable. But the debate continues 
as to whether evidence that the defendant 
violated its own rule of safety promulgated for 
its employees is relevant to prove that the 
defendant was negligent. See Steinberg v. Lome- 
nick, 531 So. 2d 199 (Fla. 3d D.C.A. 1988) 
(evidence relevant to prove a standard of care 
only and not relevant to prove negligence 
unless and until jury finds that defendant’s 
internal rule represents the standard of care). 
Where, of course, evidence is admitted as 
relevant for one purpose only, as, for example, 
to impeach the witness, an instruction is neces- 
sary to keep the jury from considering the 
evidence as substantive. 

‘Putting aside the question whether the 
request for an attorney or the defendant’s 
silence occurred after the police gave the defen- 
dant Miranda warnings (in which case the 
judge might exclude the evidence as a matter 


of public policy). 

5 On the other hand, the rejection of expert 
conclusions based on so-called scientific tests 
that have not attained scientific reliability is 
based on a lack of logical relevancy. This state’s 
rejection list includes polygraphs, Delap v. 
State, 440 So. 2d 1242 (Fla. 1983); hypnotically 
recalled testimony, Bundy v. State, 471 So. 2d 
9 (Fla. 1985); and dog scent discrimination 
lineups, Ramos v. State, 496 So. 2d 121 (Fla. 
1986). Experts cannot give opinions on these 
matters because, for example, it has been 
definitively declared that to pass or fail a 
polygraph test has no tendency to make the 
evidence of the defendant’s guilt more or less 
probable. Of course, an entirely separate issue 
of relevancy is presented when the proponent 
seeks to introduce not test results but instead a 
person’s willingness or reluctance to submit to 
a test. In such a case the inquiry concerns the 
person’s belief in the reliability of the test rather 
than its actual reliability. 

6 Some prejudicial evidence has been codi- 
fied as unfair and the question of its unfairness 
is no longer open to debate before the court. 
See e.g. Fra. Stat. §§90.407-.410, and F.R.E. 
407-410 (subsequent remedial measures, offers 
of compromise, offers to plead guilty or nolo 
contendere, the defendant’s payment of medical 
expenses to prove the defendant’s liability). 
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CRIMINAL LAW. 


Polygraph Evidence in Federal 
Criminal Trials After 
United States v. Piccinonna 


or the past several centuries the 

truth in criminal trials in this 

country has been determined by 

the watchful eyes and listening 
ears of the petit jury. Jurors struggling to 
find the truth in criminal trials have been 
aided by rules of evidence designed to 
elicit relevant, material information, and 
by able presentation of evidence by law- 
yers. Most important to the juries’ task has 
been cross-examination, which Wigmore 
has called the greatest engine yet 
invented for uncovering the truth. This 
jury trial system, although far from per- 
fect, has been the best method for finding 
the truth that thoughtful men and women 
could devise. 

In federal trials in the 11th Circuit, 
however, this system has now been changed 
by the recent case of United States v. 
Piccinonna, 885 F.2d 1529 (11th Cir. 1989) 
(en banc). In Piccinonna a divided circuit 
court reversed decades of precedent to 
hold that results of polygraph examina- 
tions are admissible in federal trials to 
corroborate or to impeach testimony. The 
very purpose of most trials is to contest 
credibility, thus making the breadth of the 
Piccinonna rule vast. Besides its sharp 
reversal of precendent, the Piccinonna opin- 
ion is notable for the appellate fact-finding 
that it undertook. 

This article examines the uncertain va- 
lidity of polygraph evidence in criminal 
trials, and discusses the admissibility of 
this evidence after Piccinonna. After offer- 
ing a critique of the majority opinion, the 
article addresses the impact that Piccinonna 
is likely to have on federal criminal trials 
in the 11th Circuit. 


Polygraph as Witness 

The polygraph relies on stress to deter- 
mine deception because lying makes peo- 
ple nervous, and this nervousness is 
reflected in several physical responses that 
are difficult for most people to control. 


The opinion 
attempts to assure 
justice in this 
circuit’s federal 
trials; however, the 
problems it created 
suggest that the 
attempt may be 
premature, if not 
unjustified 


by William F. Jung 


The typical polygraph measures perspira- 
tion through a skin galvanometer, breathing 
rate through a chest belt, blood pressure 
through an arm cuff, and pulse rate.! It 
measures on: a chart called a polygram 
changes in these bodily processes which 
occur when a certain question is answered 
by the subject. The polygraph examiner 
then interprets these responses and ren- 
ders a conclusion as to whether the subject 
is deceptive. 

Polygraphs have long been held suspect 
in criminal trials, and until Piccinonna 
were per se inadmissible in the 11th Cir- 
cuit and its predecessor, the former Fifth 
Circuit. E.g., United States v. Hilton, 772 
F.2d 783,785 (11th Cir. 1985). Polygraphs 
are dissimilar to other scientific evidence 
such as blood typing, DNA typing, finger- 
printing, and ballistics, which are 
objectively, mechanically quantifiable. More- 
over, scientific evidence of this sort merely 
observes a physical result rather than 


renders an ultimate conclusion like poly- 
graph evidence. 

A polygraph is replete with subjectivity. 
Anyone who does not think that a poly- 
graph can be altered with the assistance 
of a good coach and (often) a friendly 
polygrapher is naive. Instances of “assisted” 
polygraph examinations are already pre- 
sent in the case law from this circuit.? 

Although polygraphs rely on deception- 
induced stress, the simple fact is that some 
people do not generate stress sufficiently or 
at all when stating falsehoods. More- 
over, fatigue, anger, and simple mental 
dullness impair or defeat a polygraph’s 
function. E.g., United States v. Glover, 
596 F.2d 857, 867 (9th Cir. 1979), cert. 
denied, 444 U.S. 857 (1979). Drug usage 
by the subject has been found to alter 
polygraph results, as has physical counter- 
measures such as pressing one’s toes against 
the floor.3 

Polygraphs work best on normally hon- 
est people, and worst on those for whom 
deception is routine. Some persons testify- 
ing in criminal trials may fall into the 
latter category. Polygraphs thus are of 
least utility concerning the witnesses whose 
credibility is most at issue in a criminal 
trial. In Piccinonna’s wake, one may ex- 
pect a flurry of new how-to books with 
titles like the published article, “How to 
Defeat the Polygraph Tests.™ 

Every experienced lawyer has had a 
client who believed a certain fact as true, 
but who was either honestly mistaken or 
had “rationalized” himself into believing 
that which was false. Such a client’s poly- 
grams would register his statements as if 
they were true. 

Unlike standard medical or scientific 
tests, the creation of the very test itself 
—the questions to ask — is wholly subjec- 
tive, and may be crafted by the polygrapher 
(or others arranging the test) for a desired 
result. As one commentator notes, “The 
preparation of the test and discussion with 
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the examinee of the polygraph procedure 
furnishes additional opportunity for im- 
proper subjective evaluation.” Annot., 
“Modern Status of Rule Relating to Ad- 
mission of Result of Lie Detector Test in 
Federal Criminal Trials,” 43 ALR Fed. 
68, 71 (1983). The subjectivity in creating 
the test is amplified by the fact that the 
results themselves are a subjective conclu- 
sion of the polygrapher. It is not unusual 
for polygraphers to reach different results 
from the same polygram.° 

Multiple testing is another danger inher- 
ent in polygraphs. Unlike a blood or DNA 
test, repeated polygraph testing ruins the 
test and skews the results, by desensitizing 
the subject and teaching him how the 
machine notes bodily changes induced by 
nervousness.® Repeated testing is probably 
engaged for improper reasons: to shop for 
the desired result. 

The subjectivity and potential abuse 
inherent in polygraph examinations is height- 
ened by the lack of standards for training 
practitioners. Becoming a polygrapher is 
akin to becoming a cosmetologist. There 
are no uniform standards for training of 
polygraphers in this country. The Ameri- 
can Polygraph Association has accredited 
more than 30 polygraph schools with 
courses ranging from seven to 14 weeks.’ 
Some states, such as Florida, require poly- 
graphers to be licensed while other states 
do not. 

A main reason why courts have ex- 
cluded polygraph testimony is because of 
the special aura that such evidence may 
have in the eyes of the jury. One court of 
appeals in Brown v. Darcy, 783 F.2d 1389, 
1396 (9th Cir. 1986), recently found such 
an impact to be overwhelming. This aura 
of expertise is especially disturbing be- 
cause the most exhaustive and recent 
government study of polygraph accuracy 
concluded that polygraphs detect decep- 
tion at a rate better than mere chance, 
although “with error rates that could be 
considered significant.”* The slight benefit 
that polygraphs may sometimes afford a 
jury contrasts with their great potential for 
abuse and the nature of finality jurors will 
afford such a “test.” 

Unlike a psychiatrist, for example, who 
is barred by rule from testifying on an 
ultimate issue of fact at trial concerning a 
mental state, Fed. R. Evid. 704(b), the 
polygrapher is free to testify on what are 
really ultimate issues at trial; for example, 
whether a defendant is lying when denying 
any knowledge of the cocaine found in the 
defendant’s car. The nature of the ultimate 
opinion that polygraphers render is an- 
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other basis for the hostility that courts 
before Piccinonna have shown to poly- 
graph evidence. 

In Piccinonna, the 11th Circuit aban- 
doned its previous hostility to the 
polygraph. In that case, a criminal anti- 
trust defendant was indicted for perjury. 
He moved in limine to admit the result of 
a polygraph test that he had taken, which 
he claimed would show that he did not lie 
before the grand jury. The district court 
denied admissibility of this evidence, in 
line with 11th Circuit precedent that barred, 
per se, admission of polygraph evidence. 
After his conviction the defendant con- 
tended on appeal that it was error not to 
admit his polygraph evidence. 

The en banc 11th Circuit reversed, four 
judges dissenting. The eight-judge major- 
ity held that polygraphs would now be 
admissible in this circuit if stipulated to, 
or if offered in evidence to impeach or to 
corroborate testimony. Judge Peter Fay, 
writing for the majority, first surveyed the 
tule of Frye v. United States, 293 F.2d 
1013 (D.C. Cir. 1923), which excludes 
expert testimony deduced from scientific 
evidence, if the scientific method involved 
has not “gained general acceptance in the 
particular field in which it belongs.” The 
majority opinion did not reject the Frye 
test, but noted that the use of Frye to 
exclude polygraph evidence was coming 
under increasing criticism. 

The majority then surveyed various so- 
cial science studies and court opinions on 
the subject, and concluded that “in recent 
years polygraph testing has gained increas- 
ingly widespread acceptance as a useful 
and reliable scientific tool.” The court thus 
held that the rule of per se inadmissibility 
should be altered. 

The Piccinonna opinion then estab- 
lished two bases for admissibility. The first 
was by stipulation; the parties could stipu- 
late prior to the test to the circumstances 
of the test, and the purpose for which the 
evidence would be introduced. If agree- 
ment on these two points were reached, 
the evidence of the test would be admissi- 
ble. Implicit in the court’s analysis is the 
tule already in force in this circuit that if 
a defendant seeks stipulation to a poly- 
graph test he must do so before a test is 
administered. United States v. Beck, 729 
F.2d 1329, 1332 (11th Cir. 1984). 

The second manner in which the poly- 
graph results would be admissible was for 
impeachment or corroboration of a testi- 
fying witness. The court noted that it had 
found no precedent for admitting test 
results as proof of the truth or falsity of 


the statements made during the polygraph 
examination, and the court expressly ex- 
cluded admission for such a purpose. 
Indeed, as a practical matter, there would 
be no need for a real trial if polygraph 
results were admissible as substantive evi- 
dence, for any defendant who could pass 
a polygraph test would never need to take 
the stand and could introduce testimony 
through his polygrapher/ witness. 

Instead, the court held that a polygraph 
result would be admissible to corroborate 
or to impeach, if prior notice was given 
to the opponent and he was enabled to 
administer his own test before trial to the 
witness. In other words, a defendant seek- 
ing to admit his test would have to waive 
his fifth amendment privilege to permit 
the government to test him too. The court 
held that evidence that a witness has 
passed a polygraph examination, used to 
corroborate his in-court testimony, would 
not be admissible under Fed. R. Evid. 608 
until the credibility of that witness had 
been attacked. 

Most importantly, the majority opinion 
reaffirmed the broad discretion possessed 
by district courts to reject such evidence, 
even if it were relevant, under Fed. R. 
Evid. 403. Thus, any evidence whose likeli- 
hood of unfair prejudice substantially 
outweighed its probative value, or that 
might constitute a waste of time, was 
excludable. 

The four-judge dissenting opinion, 
authored by Judge Frank Johnson, criti- 
cized the majority’s conclusion that the 
polygraph was becoming more accepted 
as a reliable tool in the scientific commu- 
nity. The dissent noted that Congress has 
recently passed statutes to bar the use of 
polygraphs in pre-employment screening, 
and to curtail sharply their use in specific- 
incident investigations. Further, the dis- 
sent cited modern studies debunking the 
role of the polygraph as a truth-finder, 
such as the exhaustive study done by the 
United States Congress’ Office of Technol- 
ogy Assessment. In the battle of the social 
science evidence and statistics, the dissent 
appears to have prevailed. Most telling is 
the evidence found by the Office of Tech- 
nology Assessment that shows polygraph 
reliability to be unproven and greatly in 
dispute.? 

Although not cited by the dissent, a 
striking characteristic of the majority opin- 
ion was the judicial factfinding undertaken 
by the appellate court. Although the dis- 
trict court conducted a hearing on the 
issue in Piccinonna’s trial, the majority 
mentioned it once in passing, and gave no 


indication of relying on any fact found by 
the district court. 

The factfinding that the majority under- 
took was a sampling of arguments and 
authority from some appellate opinions 
and law review articles. Rather than rely 
on the many judicial opinions that found 
polygraph evidence to have an inordinate 
impact on juries, the majority cited “sev- 
eral studies” found in the literature. 

The benefit of an extensive factual in- 
quiry by a district court into the accuracy 
and efficacy of polygraph testing may 
have yielded a different result. For exam- 
ple, several district courts have undertaken 
extensive hearings, lasting several days, 
into the accuracy of polygraph testing. 
After these lengthy hearings, those district 
courts have found polygraphs to be of 
questionable accuracy, but possessing an 
undue aura of authority with the jury.!° 

A second issue in the Piccinonna hold- 
ing not discussed by the dissent was the 
unusual evidentiary grounds for admitting 
the evidence. If a polygraph is reliable, it 
is certainly relevant, and should be admit- 
ted as substantive evidence, not just to 
impeach. Evidence such as surveillance 
and or eyewitness testimony, offered to 
corroborate other, direct testimony, is 
substantively admissible. But such a result 
would not do for polygraph evidence, 
however, for a trial would then become a 
war of polygrapher/experts. A defendant 
would not need to take the stand to put 
his story across, if polygraph results were 
admissible substantively for the truth of 
their contents. He could present his story 
through his polygrapher/ expert. 

The majority held that polygraph evi- 
dence was admissible to impeach or to 
corroborate an impeached witness under 
Fed. R. Evid 608(a). Rule 608(a), how- 
ever, deals only with evidence of a 
defendant’s character, not with general 
impeachment as to the fact in issue at 
trial.!! Polygraph evidence deals with the 
impeachment or corroboration as to spe- 
cific facts (e.g., “did the defendant know 
it was cocaine?”), not character evidence. 
The reliance upon Rule 608(a) may engen- 
der confusion. Under Rule 608(a), for 
example, merely vigorously cross-examin- 
ing a defendant about his truthfulness as 
to a specific fact in issue does not by itself 
open the door to evidence of truthful 
character. !2 

Polygraph evidence is not the same as 
character evidence under Rule 608(a), and 
linking the two concepts may cause diffi- 
culty. Perhaps a more accurate basis for 
admissibility would have dispensed with 


the Rule 608(a) analogy, and simply held 
that although polygraph evidence is reli- 
able and admissible, to avoid trials by 
experts this evidence is not admissible for 
the truth of the statements made in the 
test. 

The scope of the Piccinonna rule in civil 
cases is beyond this article. However, the 
breadth of the rule in civil cases appears 
astounding, as many civil trials hinge on 
questions of credibility or veracity. E.g., 
Brown v. Darcy (slander case involving 
polygraph evidence). For example, if a 
defendant in a personal injury case may 
seek to disprove the claim by requiring a 
plaintiff to take a medical examination, 
then a defendant in an appropriate case 
should also be able to attempt to defeat a 
claim by requiring the plaintiff to take a 
polygraph examination. Likewise a plain- 
tiff ought to be able to buttress his 
deposition testimony with positive poly- 
graph results. 

The most profound impact of Piccinonna 
will be felt in criminal trials, because the 
trial judge will be less free to reject poly- 
graph evidence offered by a criminal 
defendant. Criminal defendants have due 
process and compulsory process rights to 
the admission of favorable evidence, and 
extensive rights of discovery of this evi- 
dence from all quarters, especially the 
government. 

Indigent defendants will have the right 
under the Criminal Justice Act to the 
appointment of court-paid polygraphers 
in appropriate cases, just as they now have 
the right to have court-appointed private 
investigators and experts in other fields. 
See, e.g., United States v. Oliver, 525 F.2d 
731, 734 (8th Cir. 1975), cert. denied, 424 
U.S. 973 (1976). Piccinonna bodes well for 
the polygraph industry. 

In many cases a defendant has the right 
to compel the presence of prosecution 
informants at trial, and in proper cases 
may require them to provide items such 
as fingerprint exemplars and handwriting 
samples. District courts will soon be grap- 
pling with motions to polygraph informants 
and even police officers and agents. These 
persons are unlikely to share the defen- 
dants’ fifth amendment privileges to 
preclude such a test, and their interest in 
privacy and the interests in judicial econ- 
omy would have to be balanced against 
the defendant’s right to possession of all 
favorable evidence available. The litiga- 
tion, pretrial wrangling, and “fishing 
expeditions” that Piccinonna will cause 
adds one more layer of procedure to an 
already-overburdened criminal trial sys- 
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tem. The Piccinonna court did not discuss 
these issues. Other courts have discussed 
the judicial labor involved in pretrial pro- 
ceedings related to polygraphs, and have 
found it to be extensive. E.g., Brown v. 
Darcy, 783 F.2d at 1397. 

Ironically, the Piccinonna rule may cause 
a reduction in the use of the polygraph in 
situations where it already aids our legal 
system. Some police agencies use a poly- 
graph to screen and test statements made 
by witnesses during the course of investi- 
gations. Although far from perfect, 
polygraphs sometimes provide a rough aid 
in evaluating a witness’ veracity, and may 
save time and effort in pursuing an investi- 
gation based on a lying witness. 

The uncertainty caused by the Pic- 
cinonna tule is likely to eliminate this 
prophylactic, salutary use of the poly- 
graph. The reason for this is that under 
the Brady v. Maryland rule as codified by 
Fed. R. Crim. P. 16, the defense need not 
give discovery of any unfavorable test 
results, so long as the defendant will not 
offer it at trial. Thus the defendant may 
visit five polygraphers in a row, until he 
passes, and then only release the results 
of the fifth test, the one that he intends to 
introduce at trial. The government, how- 
ever, must release the results of any test 
materially helpful to the defense, whether 
or not it intends to use any specific test at 
trial. Fed. R. Crim. P. 16(a)(1)(D) and 
(b)(1)(B). See, e.g., United States v. Hart, 
344 F. Supp. 522 (E.D.N.Y. 1971); United 
States v. Glover, 596 F.2d 857,867 (9th 
Cir. 1979). In many cases this may include 
tests of persons who are not even trial 
witnesses. This dichotomy and the uncer- 
tainty caused by Piccinonna will bring a 
halt to the prophylactic use of polygraphs 
by some police agencies when investiga- 
tions are beginning. 

Where the Piccinonna rule will lead is 
anyone’s guess. The 11th Circuit majority 
predicted in its opinion that Piccinonna 
itself would be far from the last word on 
admissibility of polygraph evidence. This 
prophecy is certain: More litigation and 
layers of procedure are inevitable. Issues 
such as sequential testing and test con- 
struction, the nature of the defendant’s 
fifth amendment waiver, and the timing 
of admissibility at trial will generate exten- 
sive litigation. The rules of admissibility 
will no doubt change once the appellate 
court has the benefit of factfinding by 
district courts. 

The Piccinonna opinion represents an 
attempt to make federal trials in this 
circuit more fair, and justice more assured. 
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The issues and problems created by Pic- 
cinonna, however, suggest that the attempt 
may be premature, if not unjustified.0 


' For one of the more recent and thorough 
studies, see U.S. Congress, Office of Technol- 
ogy Assessment, Scientific Validity of Polygraph 
Testing: A Research Review and Evaluation 
(1983) (hereafter OTA Study). For a more 
favorable view of polygraphs, see S. ABRAMS, 
A POLYGRAPH HANDBOOK FOR ATTORNEYS 
(Heath 1977). 

2 United States v. Lanza, 356 F. Supp. 27 
(M.D. Fla. 1972), affd., 489 F.2d 554 (Sth Cir. 
1974), cert. denied, 421 U.S. 909 (1975); United 
States v. Oliver, 525 F.2d 731, 737 (8th Cir. 
1975) (claimed interference by tester), cert. 
denied, 424 U.S. 973 (1976). 

3 OTA Study at 88. 

4Cited in Piccinonna, 885 F.2d 1529 
(Johnson, J., dissenting). 

5 United States v. Urquidez, 356 F. Supp. 
1363, 1367 (C.D. Cal. 1973). 

6 OTA Study at 90; United States v. Wilson, 
361 F. Supp. 510, 514 (D. Md. 1973). 

7S. Rep. No. 284, 100th Cong., 2d Sess. 
42, reprinted in 1988 U.S. Cope Conc. AND 
Apmin. News 726, 731, cited at Piccinonna, slip 
op. at 180. 

8 OTA Study at 97. 

9 OTA Study at 4, 52, 97. 

0 United States v. Urquidez, 356 F. Supp. 
1363 (C.D. Cal. 1973); United States v. Wilson, 
361 F. Supp. 510, 511 (D. Md. 1973). 

'! Fep. R. Crim. P. 608 states in part: 

“(a) Opinion reputation evidence of charac- 
ter. The credibility of a witness may be attacked 
or supported by evidence in the form of opin- 
ion or reputation, but subject to these limitations: 
(1) the evidence may refer only to character for 
truthfulness or untruthfulness, and (2) evidence 
of truthful character is admissible only after the 
character of the witness for truthfulness has 
been attacked by opinion or reputation evi- 
dence or otherwise.” 

United States v. Danehy, 680 F.2d 1311, 
1314 (11th Cir. 1982); see also Rule 608(a) 
advisory committee notes; United States v. 
Jackson, 588 F.2d 1046, 1055 (Sth Cir. 1979). 


William F. Jung is an assistant United 
States attorney with the U.S. District 
Court for the Southern District of 
Florida, Miami, handling narcotics and 
money laundering prosecutions. He for- 
merly served as law clerk to Chief 
Justice William H. Rehnquist and Judge 
Gerald B. Tjoflat of the 11th Circuit 
Court of Appeals. 

The column is submitted on behalf 
of the Criminal Law Section, Michael 
Salnick, chairman, and Douglas N. 
Duncan, editor. 


52 THE FLORIDA BAR JOURNAL/FEBRUARY 1990 


t is disconcerting to many that civil 

litigants are penalized for exercising 

their constitutional rights.' A litigant 

who chooses to remain silent by 
invoking the privilege against self- 
incrimination, thereby stifling the discov- 
ery process, risks penalties ranging from 
an adverse inference of guilt to a default 
judgment. However, invoking the privilege 
is often a practical decision to minimize 
one’s criminal exposure. Not surprisingly, 
the litigant’s dilemma of risking sanctions 
or self-incrimination has been referred to 
as the choice “between the rock and the 
whirlpool”? and “between Scyalla and 
Charybdis.”3 

This column examines the constitu- 
tional limits to the penalties associated 
with invoking the privilege against self- 
incrimination and its interpretation by 
federal and Florida courts. The federal 
courts have uniformly rejected the possi- 
bility of a default judgment as a penalty 
solely for invoking the privilege, while 
recently endorsing adverse inferences of 
guilt, orders precluding the claimant of the 
privilege from introducing evidence on 
related factual matters, and orders dis- 
missing an invoking plaintiffs complaint. 
However, the courts have not yet ad- 
dressed defaulting an invoker when his 
adversary suffers prejudice due to invoca- 
tion of the privilege. 

Review of controlling Supreme Court 
precedent, the language of the privilege 
and its underlying policies, historical pat- 
terns of Supreme Court interpretation and 
the present composition of the court re- 
veal that the claimant risks a default 
judgment when his adversary is thereby 
prejudiced. In some areas of litigation 
surrounding the privilege, Florida state 
court decisions conflict with Supreme Court 
precedent, while in other areas, Florida 
decisions conflict with the trend of the 
lower federal court decisions toward a 
restrictive interpretation of the privilege. 
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In light of the different interpretations 
given by the Florida and federal courts, 
Florida state courts need to reconsider the 
privilege to determine whether its deci- 
sions comport with the federal Constitution, 
and whether Florida state law should 
follow the lead of the federal courts. 

The foundation upon which all current 
cases build to penalize the civil litigant 
exercising the right to remain silent is 
Baxter v. Palmigiano, 425 U.S. 308 (1976). 
Nicholas A. Palmigiano, an inmate of the 
Rhode Island Adult Correction Facility, 
was charged by correctional officers with 
“inciting a disturbance and disruption of 
operations.” At his disciplinary hearing, a 
civil proceeding, Palmigiano elected not 
to testify and was found guilty based upon 
his silence and written reports made by the 
prison officials who filed the initial charges.* 
The Supreme Court upheld the discipli- 
nary board’s decision and ruled that “the 
Fifth Amendment does not forbid adverse 
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inferences against parties to civil actions 
when they refuse to testify in response to 
probative evidence offered against 
them....”> The Supreme Court’s ratio 
descidendi in treating Palmigiano’s silence 
as substantive evidence of guilt is that 
silence may be treated as “acquiescence” 
to the fact asserted. 

Justice White, writing the majority opin- 
ion in Baxter, failed to significantly analyze 
the issue of penalizing a claimant within 
the framework of the fifth amendment 
privilege against self-incrimination. There 
is no discussion of the policies served by 
the privilege or whether such policies 
would be impaired by according eviden- 
tiary weight to constitutionally privileged 
silence. Justice White’s abbreviated analy- 
sis sets forth a single dispositive question: 
Is the claimant automatically deprived of 
a protected interest — such as liberty or 
property — for invoking? If so, then the 
penalty is unconstitutional; if not, the 
penalty is permissible. The disciplinary 
board’s finding that invocation of the 
privilege warranted an adverse inference 
of guilt was constitutional because it did 
not automatically result in a loss of lib- 
erty, but was only a contributing factor in 
the board’s decision to punish the 
invoker.® 

In accordance with this analysis, it is 
constitutionally permissible for a court to 
default a defendant who invokes if the 
default is based on factors other than 
mere invocation of the privilege. For ex- 
ample, a default judgment would pass 
constitutional scrutiny if it were based on 
the claimant’s failure to defend and preju- 
dice to the party denied discovery. It is in 
this terrain that the silent litigant risks a 
default judgment. 

Justice White’s reasoning that silence 
may be treated as acquiescence seems 
especially far afield from reality. Given 
time to deliberate a choice between mini- 
mizing one’s criminal exposure or actively 
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defending a civil lawsuit and thereby in- 
creasing one’s criminal exposure, most 
rational persons (and practically all law- 
yers) will choose the former and remain 
silent.? Choosing silence is even more 
compelling when the government is a 
party because the government is more 
likely than a private litigant to refer the 
case for criminal prosecution.’ Although 
Baxter’s “acquiescence” rationale is dubi- 
ous, defaulting a claimant based on his 
silence may be fair to both parties if his 
adversary suffers prejudice. Rather than 
basing a default upon an acquiescence 
rationale, a court could justify defaulting 
a defendant by reasonably finding that the 
claimant’s silence is tantamount to a fail- 
ure to defend and is prejudicial to his 
opponent. 

Review of the language and policies of 
the privilege indicates that it is a measure 
of protection accorded members of our 
society and is not designed to be used as 
a weapon or to the detriment of the 
nonasserting litigant. In pertinent part, the 
fifth amendment states, “No person ... 
shall be compelled in any criminal case to 
be a witness against himself.” A literal 
interpretation of the privilege would limit 
its application to criminal proceedings. 
However, “the Fifth Amendment not only 
protects the individual against being invol- 
untarily called as a witness against himself 
in a criminal prosecution but also privi- 
leges him not to answer official questions 
put to him in any other proceeding, civil 
or criminal, formal or informal, where the 
answers might incriminate him in future 
criminal proceedings.”? While the utility 
of the privilege has been extended to all 
types of litigation, it seems plain that “the 
privilege was not intended ... to affect 
the rights of the litigants in the ordinary 
civil action.”!® 

As explained by the courts, the domi- 
nant policy behind the fifth amendment is 
to circumscribe government methods of 
investigation and prosecution,!! and it is 
not directly implicated in civil litigation 
between private parties. The other major 
policy behind the fifth amendment seeks 
to avoid forcing a litigant from choosing 
among incrimination, perjury, or con- 
tempt. Eliminating the privilege from civil 
litigation would run counter to the latter 
policy. However, leaving its availability 
intact while giving a remedy to the disad- 
vantaged litigant would not offend this 
policy. Since the privilege is intended to 
protect against criminal exposure, increas- 
ing the invoker’s civil liability is not 
inconsistent with the protection offered 
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by the fifth amendment. 

Historically, the Supreme Court has 
vacillated between restrictive and expan- 
sive interpretations of the fifth amendment. 
In State of Maryland v. Soper et al, 270 
U.S. 9 (1926), the Supreme Court fol- 
lowed a narrow interpretation of the 
privilege. In that case, the petitioners 
requested removal of their cause to a 
federal court pursuant to the removal 
statute which required a factual predicate. 
Relying upon the privilege against self- 
incrimination, the petitioners refused to 
set forth a factual basis, and the Supreme 
Court denied their request for relief. In 
effect, the petitioners were penalized for 
relying upon their privilege against self- 
incrimination because they were conse- 
quently denied their right to a federal trial. 
Between 1967 and 1973, the Supreme 
Court adopted a broad interpretation of 
the fifth amendment by refusing to penal- 
ize claimants for invoking the privilege. 
These decisions have been referred to as 
the “no cost” line of cases.!2 

In Spevack v. Klein, 385 U.S. at 516 
(1967), the Supreme Court held that a 
lawyer, who was disbarred because he had 
refused to produce certain records in con- 
nection with a bar investigation was 
unconstitutionally penalized because asser- 
tion of the privilege resulted in “disbarment, 
loss of professional standing, professional 
reputation, and of livelihood.” In the 
companion case of Garrity v. State of New 
Jersey, 385 U.S. 493 (1967), the Court held 
that police officers could not be constitu- 
tionally required to elect between the 
privilege and continued state employment. 
Several years later, in Lefkowitz v. Turley, 
414 U.S. 70 (1973), the Court ruled that 
the state could not deny public contracts 
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based on invocation of the privilege. 

Relegated to writing a dissent in Spevack 
and Garrity, Justice White was selected to 
write the majority opinion in Baxter. His 
opinion represents a swing back to a 
restrictive interpretation of the fifth amend- 
ment, because in Baxter Palmigiano was 
penalized for relying upon the privilege. 
Accordingly, the Baxter decision cannot 
be reconciled with the “no cost” decisions. 
Although the sanction imposed in Baxter 
was not a default judgment, Justice White’s 
analysis permits imposition of a default 
judgment based on invocation of the privi- 
lege provided that the nonasserting party 
can demonstrate prejudice. 

Only two of the other eight justices 
sitting on the bench today participated in 
the Baxter decision. Justices Brennan and 
Marshall dissented in Baxter because the 
holding was contrary to the holdings in 
Spevack and Garrity. Justice Stevens’ dis- 
sent in a case decided after Baxter, 
Lefkowitz v. Cunningham, 431 U.S. 801 
(1977), indicates that he would adhere to 
the “no cost” analysis excepting its appli- 
cation to policy-making government 
officials.!3 The remaining five justices have 
not addressed this issue during their ten- 
ure. Considering the conservative nature 
of the Court’s majority, it appears that 
defaulting a litigant in large part for 
relying upon the privilege would produce 
a close vote and that further restricting the 
scope of the fifth amendment is more 
likely than not. 

Since Baxter was decided, the trend in 
the federal courts has been toward a 
restrictive interpretation of the privilege. 
Civil litigants have successfully; urged the 
courts to penalize their opponents who 
assert the privilege. In S.E.C. v. Benson, 
et al [1985 Transfer Binder] 
Fed.Sec.L.Rep.(CCH) $92,001 (S.D.N.Y. 
April 9, 1985), defendant Benson refused 
to answer the SEC’s interrogatories, and 
the court entered an order precluding 
defendant Benson from offering evidence 
on which he declined to furnish discov- 
ery.'4 In Afro-Lecon, Inc. v. U.S., 820 
F.2d 1198 (Fed. Cir. 1987), relying upon 
Wehling v. Colombia Broadcasting Sys- 
tem, 608 F.2d 1084 (5th Cir. 1979), affirmed 
on rehearing, 611 F.2d 1028 (Sth Cir. 
1980),!5 the court approved a balancing 
test wherein the plaintiff's right to assert 
the privilege is weighed against the defen- 
dant’s right to discovery. If the defendant’s 
case is unfairly prejudiced by the plaintiff's 
refusal to testify, then the plaintiffs case 
will be dismissed. No longer can a litigant 
expect to exercise his privilege against 


self-incrimination without reprisal. 

However, consistent with Baxter’s analy- 
sis, the courts have not gone so far as to 
default a defendant solely for relying upon 
the privilege. The leading case that has 
addressed this issue reversed the district 
court’s decision to grant a default judg- 
ment based on the defendant’s failure to 
answer the complaint. National Accep- 
tance Co. of America v. Bathalter, 705 
F.2d 924 (7th Cir. 1983). In its reversal, 
the Seventh Circuit stated that Baxter 
indicates that an adverse judgment must 
be based on more than “averments and 
claims.” This dicta supports the proposi- 
tion that defaulting a silent defendant is 
possible if the plaintiff is thereby 
prejudiced. 

The Florida state courts have treated 
the privilege against self-incrimination dif- 
ferently than the federal courts.!6 In Minor 
v. Minor, 240 So.2d 301 (Fla. 1970), the 
Florida Supreme Court adopted a restric- 
tive interpretation of the privilege by 
holding that it is permissible to dismiss a 
complaint based on a plaintiff's reliance 
upon the privilege. The Minor v. Minor 
court, relying on principles of equity, held 
that it would be unfair to permit a plain- 
tiff to maintain a lawsuit while refusing 
to furnish discovery. The Minor v. Minor 
court distinguished the “no cost” line of 
cases by limiting their applicability to 
situations where defendants are compelled 
to answer potentially incriminating ques- 
tions. However, the Florida Supreme Court 
failed to address the constitutionality of 
depriving a litigant of property merely for 
invoking the privilege. Since Baxter pro- 
scribes deprivation of, among other things, 
property based only upon invocation of 
the privilege, the Minor v. Minor holding 
is an unconstitutional interpretation of the 
fifth amendment. A plaintiffs action for 
redress, a chose in action, is property and, 
therefore, a protected interest within fifth 
amendment analysis. Thus, not only does 
Minor v. Minor represent an unconstitu- 
tional interpretation of the privilege, its 
reasoning is unpersuasive. “[A]lthough the 
plaintiff-defendant ‘distinction is superfi- 
cially appealling...civil plaintiffs seldom 
voluntarily seek situations requiring litiga- 
tion.’”!7 Accordingly, Minor v. Minor is 
unlikely to remain good law in Florida. 

In the few reported decisions, Florida’s 
lower state courts have accorded the privi- 
lege against self-incrimination a more 
expansive view than that required by the 
U.S. Constitution. In adopting a broad 
interpretation of the privilege, the Florida 
state courts have not analyzed the privi- 
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lege in terms of its language or underlying 
policies. This is evident in those cases 
summarily rejecting the use of preclusion 
orders.!8 However, analysis of the privi- 
lege and its underlying policies reveals that 
the U.S. Constitution does not prohibit 
the use of preclusion orders. In addition, 
the Baxter decision encourages the use of 
sanctions against invoking litigants. Just 
as defaulting a claimant when his adver- 
sary suffers prejudice does not offend the 
fifth amendment, the lesser sanction of 
preclusion orders does not offend the 
Constitution. Therefore, the constitutional 
arguments in support of preclusion orders 
are more compelling than those to the 
contrary. 


Conclusion 

Although none of the reported deci- 
sions uphold defaulting a civil litigant 
because of reliance upon the privilege and 
prejudice to the nonclaimant, it is a possi- 
bility which does not unduly burden the 
exercise of one’s constitutional rights. It 
is not inconsistent with the language or 
the underlying policies of the privilege. In 
conjunction with the Supreme Court’s 
historical trend of narrowing the scope of 
the fifth amendment and its current predi- 
lection, the Supreme Court appears ripe 
to approve defaulting an invoking civil 
litigant when the other party is thereby 
prejudiced. 

The Minor v. Minor holding, which 
authorizes dismissal of a plaintiff's case 
based soleiy on assertion of the privilege, 
is an unconstitutionally restrictive inter- 
pretation of the privilege. Therefore, 
litigants in Florida’s state courts should 
be aware that, if challenged, the automatic 
dismissal rule is unlikely to remain in 


effect. 

In addition, litigants should be aware 
that Florida’s state court decisions reject- 
ing orders of preclusion reflect an 
unnecessarily expansive interpretation, 
which is inconsistent with the federal trend. 
Inasmuchas the federal decisions condon- 
ing preclusion orders are better supported 
by Baxter and the language and policies 
behind the privilege than the Florida state 
court decisions prohibiting such orders, 
their use should be urged by litigants in 
Florida’s state courts. Accordingly, Flor- 
ida state law prohibiting preclusion orders 
is also vulnerable to further challenge.O 


! See, e.g., Fendler, Waive the Fifth or Lose 
the Case: Total Preclusion Orders and the Civil 
Defendant’s Dilemma, 39 Syracuse L. Rev. 
1161 (1988). 

2Garrity v. New Jersey, 385 U.S. 493, 498 
(1967). 

3 Minor v. Minor, 232 So.2d 746, 747 (Fla. 
2d D.C.A.), affirmed, 240 So.2d 301 (Fla. 
1970). 

4 Palmigiano was sentenced to 30 days of 
“punitive segregation” and a downgrade of 
classification status. 

5 Baxter, 425 U.S. at 318. 

6 The lower courts have unanimously held 
that the Constitution permits an adverse infer- 
ence of guilt to be drawn against one who 
invokes the privilege. Anglada v. Sprague, 822 
F.2d 1035 (11th Cir. 1987); Pagel, Inc. v. 
S.E.C., 803 F.2d 942 (8th Cir. 1986); S.E.C. v. 
Tome, 638 F.Supp. 629 (S.D.N.Y. 1986). 

7 By relying on the privilege, Palmigiano 
successfully avoided providing state authorities 
with ammunition to increase his term of con- 
finement. 

8 Pursuant to §21 of the Exchange Act, 15 
U.S.C. §21 (1985), the Securities and Exchange 
Commission is authorized to transmit evidence 
of securities laws violations to the Attorney 
General for criminal prosecution. 

9 Baxter, 425 U.S. at 316, quoting Lefkow- 
itz v. Turley, 414 U.S. 70, 77 (1973). 

10 Hughes Tool Co. v. Meier, 489 F. Supp. 
354, 375 (D. Utah 1977), quoting, Thoresen v. 
Superior Court, 11 Ariz.App.62, 461 P.2d 706, 
710 (ARiz.App. 1970). 

'! See Heidt, The Conjurer’s Circle — The 
Fifth Amendment Privilege in Civil Cases, 91 
Yate L.J. 1062, 1082-87 (1982). 

12 Td. at pp. 1109-1114. 

'3In Lefkowitz v. Cunningham, 431 U.S. 
801 (1977), the Supreme Court held that a party 
official may not be removed from party office 
for choosing to rely upon the fifth amendment. 

'4 Accord S.E.C. v. Cymaticolor Corpora- 
tion, 106 F.R.D. 545 (S.D.N.Y. 1985). Cf 
S.E.C. v. Thomas, 116 F.R.D. 230 (D.Utah 
1987) (SEC’s request for preclusion order was 
premature absent a prior court order compel- 
ling responses to a discovery request). 

'5In Bonner v. City of Prichard, 661 F.2d 
1206 (11th Cir. 1981), the 11th Circuit adopted 
as precedent all decisions of the Fifth Circuit 
rendered prior to October 1, 1981. 

16 The language of the Florida Constitution’s 
privilege against self-incrimination is nearly 
identical to the federal Constitution. In perti- 
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nent part, Art. 1, §9 of the Florida Constitution 
states: “No person shall ... be compelled in 
any criminal matter to be a witness against 
himself.” 

'7 Wehling v. Columbia Broadcasting Sys- 
tem, 608 F.2d 1084, 1089, n.10 (Sth Cir. 1979), 
quoting, Comment, Penalizing the Civil Liti- 
gant who Invokes the Privilege Against Self- 
Incrimination, 24 U.Fia.L. Rev. 541, 545 (1972). 
See Litchford, The Privilege Against Self- 
Incrimination in Civil Litigation, 57 F.a.B.J. 
139-45 (1983). 

18 For example, in American Air Transport 
Inc. v. Seafirst Commercial Corp., 452 So.2d 
1037 (Fla. 4th D.C.A. 1984), the appellate court 
reversed the trial court’s order precluding the 
claimant from offering evidence on those mat- 
ters that he refused to provide discovery. The 
Fourth District Court of Appeal ruled that the 
trial court’s preclusion order was an unconstitu- 
tional sanction and limited the court’s remedial 
power to striking the claimant’s testimony at 
trial. Accord, Roberts v. Jardine, 358 So.2d 588 
(Fla. 2d D.C.A. 1978). See DePalma v. De- 
Palma, 538 So.2d 1290 (Fla. 4th D.C.A. 1989), 
wherein the appellate court reversed trial court’s 
holding that the husband, in an action for 
dissolution, would be precluded from offering 
any evidence at a custody hearing as a sanction 
for relying upon the privilege during a deposi- 
tion. The Fourth District Court of Appeal held 
that a determination of custody is to consider 
the best interests of the child, and on this issue, 
the husband would be permitted to offer evi- 
dence. 

Compare text at note 15 which discusses the 
federal cases approving the use of preclusion 
orders. 
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WORKERS COMPENSATION LAW 


Civil Discovery 


of Ongoing Criminal Investigations 


Ithough the workers’ compen- 
sation practitioner in Florida 
is generally not faced with 
great difficulty in obtaining 
discovery, there is one possible exception 
which involves discovery of materials in 
an ongoing criminal investigation. This 
problem arises when the claim for work- 
ers’ compensation benefits stems from an 
act which mandates a criminal investiga- 
tion and possible prosecution by law 
enforcement agencies. 

Florida prides itself on having open 
access to public records. For example, the 
legislature has enacted F.S. §119 (1987), 
which provides for the open review of 
public records at all times by all people. 
However, F.S. §119.07 provides specific 
exemption from the Public Records Act 
for information stemming from active, 
ongoing criminal investigative informa- 
tion. This exemption does not include the 
time, date, location, or nature of the 
reported crime and/or arrest, the criminal 
charge, the name, sex, age, and address 
of the person arrested, indictments and 
information or documents given or re- 
quired by law to be given to the person 
arrested. With the exceptions the legisla- 
ture has made to the Public Records Act, 
many questions arise regarding the appli- 
cability of the exemptions. 

The legislative intent of F.S. §119 is 
clearly defined in that “state, county, and 
municipal records shall at all times be 
open for personal inspection by any per- 
son.” F.S. §119.01(1). However, the 
legislature has made it clear that docu- 
ments shall not be disclosed to the general 
public if it could in any way hinder or 


jeopardize an ongoing criminal investiga- 


tion. F.S. §119.07(3)(b),(e),(g),(h). 

F.S. §119.07(3)(a)-(x) contains the spe- 
cific exemptions to the Public Records 
Act. Section 119.07(3)(b){m) contains the 
exemptions concerning criminal intelligence 
and criminal investigative information. Sec- 
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tion 119.07(4)-(6) limits the application of 
the exemptions set forth above so as not 
to include any public records which have 
been made part of a court file and not 
specifically closed by order of court. In 
addition, the exemptions are not intended 
to expand or limit the provisions of Rule 
3.220, Florida Rules of Criminal Proce- 
dure, regarding the rights and extent of 
discovery in a criminal prosecution. 

In addition to the definitions and ex- 
emptions set forth in the Public Records 
Act, the legislature has provided that any 
“public officer who violates any provision 
of the Act is guilty of a noncriminal 
infraction punishable by fine not exceed- 
ing $500.” “Any person willfully and 
knowingly involving any of the provisions 
of the Chapter is guilty of a misdemeanor 
in the first degree....” F.S. §119.10. In 
addition, whenever an action is filed to 


enforce the provisions of the Public Re- 
cords Act, the trial court is mandated to 
set an immediate hearing, giving the case 
priority over other cases. F.S. §119.11(i). 
When the court orders an agency to open 
its records for inspection, the agency shall 
comply with such ruling within 48 hours 
unless otherwise provided by the court 
issuing the order. F.S.§119.11. Finally, if 
a civil action is filed against an agency to 
enforce the provisions of the Public Re- 
cords Act and the trial court finds that the 
governmental agency wrongfully refused 
to permit access to the public records, 
then the governmental agency shall be 
responsible for reasonable attorney fees 
and costs of enforcement of the law. If the 
governmental agency appeals the trial 
court’s ruling, and the ruling is affirmed, 
then the agency shall also be responsible 
for reasonable attorney fees in connection 
with the appeal. F.S. §119.12. 

Although the Public Records Act is 
quite lengthy, the statutory procedure for 
obtaining access to public records is clearly 
outlined in the statute itself, as well as in 
the case law. When a party to a civil 
action requests production of documents 
from a governmental agency, the agency 
is required to produce said public records 
in compliance with the statute unless there 
is a question as to whether the requested 
information follows one of the exemp- 
tions discussed above. Once the govern- 
mental agency raises an exemption to the 
Public Records Act, it carries the burden 
of proving the right to the exemption. See 
Florida Freedom Newspapers, Inc. v. Dem- 
psey, 478 So.2d 1128, 1130 (Fla. lst DCA 
1985). If the requesting party does not 
agree with the exemption raised by the 
governmental agency, then an in camera 
hearing is requested to be performed by 
the trial court pursuant to F.S. 
§119.07(2)(b). Once the trial court, or 
judge of compensation claims, makes an 
initial determination as to whether the 
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exemption is applicable, the losing party 
can appeal the provision to the appellate 
court of competent jurisdiction or, in 
workers’ compensation cases, the First 
District Court of Appeal. 

It is worth noting that if an in camera 
inspection is requested, the court has been 
given discretion by the legislature as to 
whether the in camera inspection is actu- 
ally performed. See F.S. §119.07(2)(b). 
The trial court is not required to initiate 
an in camera inspection. Jordan v. School 
Board of Brevard County, 531 So.2d 976 
(Fla. 4th DCA 1988). However, if an in 
camera inspection is requested by one of 
the parties and granted by the court, the 
trial court is to liberally construe the 
Public Records Act in favor of open 
government and exemptions from disclo- 
sure are to be narrowly construed. Seminole 
County v. Wood, 512 So.2d 1000, 1002 
(Fla. ist DCA 1987). 

The most common troublesome sce- 
nario faced by workers’ compensation 
practitioners revolves around workers’ com- 
pensation claims stemming from an alleged 
criminal act. Obviously, counsel would 
have to be concerned with whether certain 
relevant information would be classified 
as exempt from the Public Records Act 
by virtue of being part of an active 
criminal investigation. However, there 
should be no problem in obtaining infor- 
mation set forth in F.S. §119.01(c), 
regarding basic information of the alleged 
crime. In fact, it has been articulated that 
crime or arrest reports do not fall under 
the criminal intelligence or criminal inves- 
tigation exemption and are, therefore, 
open to disclosure to all parties. Op. Atty. 
Gen., 80-96, December 5, 1980. However, 
portions of the initial complaint or arrest 
report which contain statements by the 
defendant acknowledging guilt are essen- 
tial elements of the crime and are exempt. 
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Accordingly, the records custodian is to 
white-out these portions of the crime or 
arrest report upon production to the re- 
questing party. Op. Atty. Gen., 082-30, 
April 30, 1981. 

Therefore, the main question subject to 
litigation and judicial interpretation would 
be the determination of what is an ongo- 
ing criminal investigation which would be 
subject to the exemptions to the Public 
Records Act. In News-Press Publishing 
Co. v. Sapp, 464 So.2d 1335, 1336 (Fla. 
2d DCA 1985), the court affirmed the trial 
court’s definition of an active criminal 
investigation as being “related to an ongo- 
ing investigation which is continuing in 
reasonable good faith in sustaining an 
arrest or prosecution in the foreseeable 
future or returning a no bill.” However, 
in Lorei v. Smith, 464 So.2d 1330 (Fla. 
2d DCA 1985), the court held that a police 
chief asserting an exemption to the Public 
Records Act due to an ongoing criminal 
investigation may not be forced to give 
detailed justification for the claimed ex- 
emption. Furthermore, the court stated 
that the claimed exemption is not subject 
to intense adversarial testing. Therefore, 
it seems the governmental agency’s asser- 
tion that the requested information falls 
within one of the exemptions to the Public 
Records Act is an adequate basis for a 
trial court’s denial of access to those 
records under the Public Records Act. 
Although the trial court is supposed to 
construe claimed exemptions narrowly, 
there does not seem to be an adequate 
procedure for reviewing the trial court’s 
decision regarding disclosure of requested 
information in the absence of a clear 
abuse of discretion. 


In workers’ compensation cases, several 
scenarios may present themselves to these 
statutory and case law considerations. If 
the claimant is the criminal defendant and 
the workers’ compensation claim arises 
out of the crime, the employer/carrier is 
entitled to all discovery pursuant to 
Fla.R.Crim.P. 3.220. To obtain the re- 
mainder of the discovery, the employer/ 
carrier would have to request an in camera 
proceeding if the governmental agency 
asserts an exemption to the Public Re- 
cords Act. 

If the claimant is a victim of the crime 
and there is a suspect, the analysis will be 
determined by whether there has been a 
final prosecution and appeal. If the prose- 
cution is final and no appeal is pending, 
the employer/ carrier is entitled to any and 
all information available from either the 
police file or the discovery in the criminal 
prosecution. Prior to the final prosecution 
and appeal, the employer/carrier is enti- 
tled only to those records which may be 
released under the Public Records Act if 
there is an active, ongoing criminal investi- 
gation or prosecution. 

If the claimant is the victim of the crime 
and there are no suspects, there is an 
additional consideration which must be 
made—whether the claimant is available 
for discovery. If the claimant is available 
for discovery, the claimant’s deposition 
may be taken, along with whatever addi- 
tional investigation the employer/ carrier 
wishes to initiate. If the claimant is not 
available for deposition, the employer/ 
carrier must use other means to obtain the 
information within the guidelines and ex- 
emptions of the Public Records Act. This 
additional investigation includes hiring in- 
dependent investigations to track the police 
work and develop new leads, and to 
obtain all discovery available. In all of 
these scenarios, if the police or govern- 
mental agency does not raise the exemption, 
the employer/carrier will obtain the infor- 
mation. The criminal investigation will 
always take priority over the rights of the 
employer/carrier to investigate the civil 
claim for workers’ compensation, even if 
this acts to prejudice the employer/ 
carrier’s case. 

Although the legislature intended the 
Public Records Act to provide open ac- 
cess to government records, the actual 
application of the statutory process pro- 
vides for prejudicial treatment of the 
employer/carrier in workers’ compensa- 
tion claims. As the case law and statute 
stands, a governmental agency may raise 
the exemption without proving the basis 


4 


for the application of the exemption in an 
, adversarial proceeding. Accordingly, the 
trial court’s finding that the exemption 
applies is not required to be supported by 
an adequate factual basis. As a result, the 
appellate court is not in the position to 
evaluate the issue since it has no basis for 
determining whether an appropriate legal 
determination was made based on the 
facts. 

This legal dilemma is generally identi- 
fied with the employer/carrier’s prejudice 
to defend the case. But similar prejudice 
can be caused to the claimant in those 
cases where there is no statutory presump- 
tion in favor of the claimant, which then 
requires a prima facie case to be proven 
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by the claimant. See F.S. §440.26; Espada 
Enterprises, Inc. v. Spiro, 481 So.2d 1265 
(Fla. Ist DCA 1986). The prejudice to the 
workers’ compensation litigant could eas- 
ily be corrected by requiring a threshold 
determination by the judge of the exis- 
tence of the prejudice due to nondisclosure. 
Once a threshold determination of preju- 
dice is made, the police or governmental 
agency should then be required to provide 
a specific factual basis for its claim of 


estate search. 


exemption. F.S. §119.07(2)(a) does require 
a custodian of public records to “state in 
writing and with particularity the reasons 
for his conclusion that the record is ex- 
empt.” However, this statutory provision 
falls short of providing workers’ compen- 
sation litigants with a full and fair 
opportunity to question the applicability 
of the claimed exemption. Without the 
requirement of a full adversarial hearing, 
the parties are inherently prejudiced.0 


Financial/Asset 
Investigations 


HIDDEN ASSETS UNCOVERED 
BANK ACCOUNTS LOCATED 
BACKGROUND INVESTIGATIONS 
LOCATES / SKIP TRACING 
FRAUDULENT CONVEYANCES 
CIVIL FRAUD INVESTIGATIONS 
INDIVIDUALS OR CORPORATIONS 


Special Packages Available Now! 
- Includes All Travel And Expenses 


Extended Financial Check 


In person review of courthouse records anywhere in Florida, 
evaluation of financial information, statewide real estate search, 
motor vehicle and vessel search, plus in person neighborhood 
investigation anywhere in Florida. 


Limited Financial Check 


Includes financial evaluation and physical examination of local 
records in any courthouse in Florida, plus a statewide real 


Florida Statewide 


Real Estate Search 


Check of any person or company's ownership of real estate in 
all 67 Florida counties. 


CALL TOLL FREE 
1-800-562-2833 


CLAIMS VERIFICATION 


INCORPORATED 


1191 E. Newport Center Dr., Suite 212 © Deerfield Bch., FL 33442-7708 


THE FLORIDA BAR JOURNAL/FEBRUARY 1990 59 


bal 

3 
4 
q 
q 
q 
q 
3 ay 
; 
ve 
a 
e 
q 
e 
e 
# 
i 

) 

} 

q 


ENVIRONMENTAL & LAND USE LAW 


Petroleum Storage Tanks: 
Noncompliance Will Cost 


ince the first automobile was 

driven more than 90 years ago, 

we have put petroleum storage 

tanks along our highways, at 
our farms, and even at our homes. In 
Florida, there are in excess of 78,000 
registered underground storage tanks for 
petroleum products.! Unfortunately, many 
tank owners do not realize the cost conse- 
quences of ownership. 

Even though petroleum storage tanks 
have been around for more than three 
quarters of a century, the first regulation 
of these tanks in Florida occurred in Dade 
County just over five years ago.? Shortly 
thereafter, state regulations were enacted.3 
Only last year, in January of 1989, did the 
first federal regulation of underground 
storage tanks come into effect.4 The enact- 
ment of federal rules has caused Florida 
to revise its rules to conform to federal 
requirements. Florida’s new proposed regu- 
lations have been in the drafting stage for 
over a year and will be renumbered as Ch. 
17-761 of the Florida Administrative Code. 
The new Florida underground storage 
tank regulations will become effective in 
1990.5 

Florida’s underground storage tanks rules 
require the following: 

@ The tank must be registered.® 

@ The tank must be constructed of 
approved materials.’ Tanks which are al- 
ready installed must be retrofitting by 
lining of the tank or, the tank must be 
replaced in accordance with a designated 
time schedule.’ See Table I. 

© An approved method of leak detec- 
tion must be used for each tank. If 
monitoring wells are utilized, they must 
be inspected monthly, and the results 
recorded.? 

© Inventory records of the contents of 
the tank must be recorded and reconciled 
at least once per week.!° Two years of 
such inventory records must be available 
for inspection where the tank is located.!! 


You Money 


PLIRP provides 
Florida petroleum 
storage tank 
owners and 
operators a means 
of satisfying the 
federal financial 
responsibility 
requirements 


by Robert W. Wells 


@ The owner or operator of an under- 
ground storage tank must satisfy federal 
financial responsibility requirements. These 
financial responsibility requirements gen- 
erally require $1 million of third-party 
liability insurance and $1 million of resto- 
ration (cleanup) insurance.!? Qualified 
individuals can be self-insured so long as 
they follow the requirements of the federal 
regulations.!3 See Tables II and III. 

The Florida State Underground Petro- 
leum Environmental Response Act 
(SUPER Act) was Florida’s first effort to 
encourage compliance with the petroleum 
storage tank regulations. SUPER Act of- 
fered state funds for environmental cleanup 
to those who reported discharges from 
their tanks. Almost 10,000 sites were sub- 
mitted during the SUPER Act program,'4 
which ended on December 31, 1988. It is 
anticipated that the average cost for cleanup 
of these sites is in the range of $125,000 
to $300,000 per site. Under the SUPER 
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Act, the owner of a petroleum storage 
tank was offered a financial inducement 
to comply with Florida’s regulations and 
to report petroleum discharges. 

The SUPER Act program contained 
some eligibility language which provided 
that all sites were eligible to participate in 
the program if the discharge was reported 
within the program’s time frames, pro- 
vided: The owner or operator was not 
grossly negligent in the maintenance of the 
petroleum storage system; did not falsify 
inventory or reconciliation records; and 
did not intentionally damage the petro- 
leum storage system.!5 At sites where 
these types of activities have occurred, the 
SUPER Act denies eligibility, and the 
owner or operator is responsible for pay- 
ing the cleanup costs.!© The legislature 
defined “gross negligence” under the SU- 
PER Act as willful failure to maintain 
inventory and reconciliation records, will- 
ful failure to make monthly monitoring 
system checks where such systems are in 
place, and failure to meet monitoring and 
retrofitting requirements within the sched- 
ule established under the regulations.!7 

When SUPER Act came to an end, it 
was replaced by the Petroleum Liability 
Insurance Program (PLIP), which was 
amended to become the Petroleum Liabil- 
ity Insurance and Restoration Program 
(PLIRP).'® PLIRP provides Florida pe- 
troleum storage tank owners and operators 
a means of satisfying the federal financial 
responsibility requirements. PLIRP offers 
each owner or operator the requisite third 
party liability insurance coverage and res- 
toration (cleanup) coverage required by 
federal law, as shown in Table II. 

To participate in PLIRP the tank owner 
must comply with Florida’s tank regula- 
tions. The primary eligibility requirement 
is that the owner or operator be “subject 
to and in compliance with” the rules 
relating to stationary tanks.!9 The owner 
must file an affidavit stating that the 


storage tank is in compliance with the 
regulations, and is then subject to a com- 
pliance inspection.” Failure to maintain 
continuous compliance with the regula- 
tions results in cancellation of insurance. 
Minor violations of the regulations includ- 
ing the form of inventory and reconciliation 
records or violations of registration re- 
quirements can be waived.?! 

Failure to comply with Florida’s storage 
tank regulations can result in the financial 
burden of loss of participation in state 
funded programs. The loss of such bene- 
fits will require either private placement 
of third-party liability insurance and resto- 
ration coverage or, in the alternative, shut 
down of the storage tank.?? Additionally, 
if a discharge has occurred, the owner who 
is not eligible will be responsible for the 
cost of cleanup. 

Under the SUPER Act program, gross 
negligence or willful acts of noncompli- 
ance were required to trigger a loss of 
benefits. Under the PLIRP program, how- 
ever, strict compliance with the regulations 
is required. 

Based upon Florida Department of En- 
vironmental Regulation statistics, during 
the year ending September, 1988, 95 per- 
cent of all sites inspected were found to 
be in noncompliance. During the year 
ending in September, 1989, there had been 
improvement, with only 60 percent of the 
sites inspected showing noncompliance.23 

© Registration 

Florida’s regulations have been amended 
and will require that any underground 
storage tank located at a nonresidential 
site with a capacity greater than 110 
gallons must be registered.24 Registration 
of the underground storage tank is re- 
quired prior to the start-up of operations, 
and the registration must be submitted to 


Failure to comply 


with Florida’s 

storage tank 

regulations can 
result in the 

financial burden 

of loss of 

participation in 

state funded 


programs 


the department on the appropriate form.?5 

® Monitoring Well Installation and 
Retrofitting Schedule 

The lining or replacement of old under- 
ground storage tanks is governed by a 
schedule which will continue through 1998. 
See Table I. Lining of an underground 
storage tank requires that the tank be 
uncovered, opened, inspected, and then a 
lining applied to the interior of the tank 
in accordance with approved standards.”6 
A lined tank must be inspected 10 years 
after the lining is installed and every five 
years thereafter to ensure that the lining 
is performing as designed.’ In the alterna- 
tive, the underground storage tank may 
be removed and replaced with an under- 
ground storage tank meeting new 
installation technical requirements.”8 

Tanks with capacities greater than 110 
gallons but less than 550 gallons have 
never previously been regulated in Flor- 
ida. By December 31, 1990, all 110-gallon- 


Table | 
Year Replacement Required 
(as of 12/31) 

Year Tank 
Installed 1989 1992 1995 1998 
Before 1970 R 
1970-1975 R 
1976-1980 R 
1981-09/01/84 R 
All 110 to 550 gallon capacity systems and those R 
systems of greater than 550 gallon capacity that 
use less than 1,000 gallons per month or 10,000 
gallons per year 
R = Replacement of non-aproved type systems 


or-greater-underground storage tanks must 
have leak detection devices installed, or 
the tanks must be removed.?9 All vehicu- 
lar fuel underground storage tanks of 550 
gallons or greater must have had leak 
detection devices installed by January 1, 
1990.30 

© Inventory Recordkeeping Require- 
ments 

Inventory records must show the sub- 
stance in the tank, the physical inventory, 
all inputs and outputs from the tank, and 
the amount of water, if any, in the tank. 
The inventory must be reconciled every 
seven days.3! Failure to properly keep 
inventory records is the most common 
error of tank owners.*2 

Inventory records must be kept at the 
site of the petroleum storage tank for two 
years and must be available for inspection 
upon 24 hours notice.*3 Physical inventory 
requires placing a stick into the tank to 
determine the number of inches of petro- 
leum product in the tank and converting 
the number of inches into a gallon figure 
using an appropriate conversion table. 
Only by conducting physical inventory 
and comparing it with the calculations of 
product entering and leaving the tank can 
an accurate reconciliation be made to 
determine whether a significant gain or 
loss has occurred.*4 

© Discharge Reporting 

There are many events which may trig- 
ger reporting a discharge, including the 
smelling of odor of petroleum product in 
a monitoring well.35 Such reports must be 
submitted within three working days of 
discovery.*© Likewise, the positive response 
of any leak detection device, monitoring 
well, test sample, or laboratory report 
must be submitted within three days of 
discovery.37 A known discharge must be 
reported within 24 hours of discovery, and 
the results of any precision testing which 
indicates a leak must be reported within 
10 days after the date of the test, and a 
confirmation test must be conducted 30 
days thereafter.28 

It is not necessary to report discrepan- 
cies in inventory reconciliation; however, 
an investigation must be conducted in 
order to determine the cause of a signifi- 
cant loss or gain.>9 The investigation cannot 
stop until a precision test has been con- 
ducted, unless there is another explanation 
for the loss or gain, such as arithmetic 
error or theft. 

Tank Abandonment 

An underground storage tank may be 
closed and abandoned in place or re- 
moved when no longer required by the 
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owner.“ A tank may be left temporarily 
out of service for a period no longer than 
24 months before it must be closed and 
abandoned.*! While the tank is out of 
service, the leak detection devices associ- 
ated with the tank must continue to be 
monitored, unless the tank has been com- 
pletely emptied of the petroleum product. 
Many owners of tanks have improperly 
abandoned their tanks by simply leaving 
them in the ground unattended. 

An underground tank may not be re- 
moved without first giving 30 days notice to 
the Department of Environmental Regula- 
tion.42 At the time of tank removal, the 
authorities will inspect the excavation, and 
the owner must conduct an assessment to 
determine whether contamination is 
present.43 

Previously abandoned underground stor- 
age tanks are often found during real 
property transfers. The purchaser may do 
an investigation of the site, and if tanks 
are found will usually either not acquire 
the site or require that the tanks be 
removed and an indemnity be given by the 
owner. With regard to cleanup costs which 
might be associated with contamination 
coming from such tanks, liability rests 
with the site owner.“ 
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J.D. degree from Florida State Univer- 
sity College of Law in 1976 where he 
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view. Mr. Wells is a partner in the 
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This column is submitted on behalf 
of the Environmental and Land Use 
Law Section, Terry E. Lewis, chair- 
man, and Irene K. Quincey, editor. 


Conclusion 

Failure to meet the monitoring well or 
retrofitting schedule has been deemed to 
be gross negligence and has excluded sites 
from participation in the SUPER Act 
program.‘ It is reasonable to anticipate 
that a failure to meet the schedule in the 
future will be sufficient grounds for exclu- 
sion from the benefits offered under 
PLIRP.% 

There are as yet no cases reporting 
failure to register as grounds to exclude a 
site from participation in the financial 
benefits of the state programs. Minor 
violations can be overlooked,*’ but if 
willful violations have occurred, they may 
cause exclusion from state programs. Thus, 
characterization of the failure to register 
as either innocent or willful will be critical 
to determine whether there will be a 
resulting loss of benefits. 

Under PLIRP, minor discrepancies in 
the method of record-keeping may be over- 
looked by the Department of Environ- 
mental Regulation,* but failure to maintain 
any inventory records is a violation of the 
regulations and a significant area of non- 
compliance. 

The financial consequences of noncom- 
pliance can be devastating to the owner 
of an underground petroleum storage tank. 
The financial consequences of noncompli- 
ance are: 

© Loss of third-party insurance benefits 
and restoration coverage benefits under 
PLIRP with the corresponding require- 


ment to obtain insurance on the open 
market; 

©@ Shut down of operations if financial 
responsibility requirements cannot be met; 
and 

© Payment of environmental cleanup 
costs without benefits from state-funded 
programs. 

When these costs are weighed against 
the cost of compliance, the prudent owner 
should endeavor to comply, or properly 
abandon the tank.O 


'State of Florida Department of Environ- 
mental Regulation monthly Super Act REPoRT 
dated October 6, 1989. 

2Dade County, Fla., Ordinance 83-108 
(Nov. 15, 1983); Dade County, Fla., Code 
§24-12.2 (1983). 

3F.A.C. Rute 17-61 (enacted May 21, 
1984). 

440 C.F.R. §280. 

5 Florida’s unJerground storage tank rules 
originally applied only the storage of motor 
vehicle fuels and were codified in §17-61 of the 
Florida Administrative Code. The proposed 
rules apply to underground storage systems for 
both motor vehicle fuels and hazardous sub- 
stances. 

6F.A.C. Rute 17-61.050; F.A.C. Rute 17- 
761.400 (proposed). 

7F.A.C. Rute 17-61.060(2)(b); F.A.C. RuLE 
17-761.500 (proposed). 

8 F.A.C. 17-61.060(2)(c); F.A.C. 
17-761.510 (proposed). 

9F.A.C. 17-61.050(4)(c); F.A.C. 
17-761.610 (proposed). 

10F.A.C. 17-61.050(4)(c); F.A.C. Rute 
17-761.720 (proposed). 

1! FLA.C. 17-61.050(4)(a); F.A.C. RuLe 
17-761.710 (proposed). 


All 


Table Il 
Financial Responsibility 


>10,006 gal. 
per month 


>101 
Tanks 


Third Party 
Liability 


$500,000 


$1,000,000 


Restoration 
(clean up) $1,000,000 $2,000,000 
Table III 
Number of Tanks Owned Date Insurance Required 
> 1,000 January 24, 1989 
100-999 October 26, 1989 


April 26, 1990 


October 26, 1990 
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1240 CFR §280.93; F.A.C. Rute 17-761.480 
(proposed). 

1340 CFR §280.94; F.A.C. Rute 17-761.480 
(proposed). 

14 See note | supra. 

Fra. Stat. §376.307 1(9)(b)(3) (Supp. 1988). 

16 See Flash Foods v. Florida Department 
of Environmental Regulation, F.A.L.R. 4196 
(1989). 

'7 Fra, Stat. §376.3071(9)(b)(3) (Supp. 1988); 
see Flash Foods v. Department of Environ- 
mental Regulation, F.A.L.R. 4196 (1989), for 
a discussion of the eligibility requirement. 

18 Fla. Stat. §376.3072 (Supp. 1988). 

19 Fra. Stat. §375.3072(3)(a) (Supp. 1988). 

20 Stat. §376.3072(3)(a) (Supp. 1988); 
§ F.A.C. Rute 17-769.400. 

21 Stat. §376.3072(3)(b) (Supp. 1988). 

22No owner or operator may maintain an 
underground storage facility for petroleum prod- 
ucts unless these requirements are met. 40 
C.F.R. §280.90. 

23 Florida Department of Environmental Regu- 
lation STI Inspection System maintained by the 
storage tank regulation section of the Florida 
Department of Environmental Regulation. 

4 F.A.C. 17-761.300 (proposed). 

25 Department Form 17-761.900(2) must be 
submitted at least 10 days before the startup of 
installation. F.A.C. Rue 17-761.400 (proposed). 

26 F.A.C. Rute 17-761.510 (proposed). 

27 Id. 

28 F.A.C. 17-761.500 (proposed). 

29 F.A.C. RuLE 17-761.620 (proposed). 

30 F.A.C. 17-761.610 (proposed). 

31 F.A.C. RuLe 17-761.720 (proposed). 

32 DEPARTMENT OF ENVIRONMENTAL REGULATION 
STI Inspection SysTEM COMPLIANCE STATISTICS 
REPORT THROUGH OcTOBER 1, 1989. 

33 F.A.C RuLe 17-761.710 (proposed). 

34 A significant loss or gain means. a loss or 
gain of petroleum product from the storage 
tank which exceeds | percent of the storage 
system capacity or | percent of the output or 
50 gallons, whichever is greater. This measure- 
ment is compared with the previous week’s 
inventory measurement. F.A.C. Rue 17- 
761.200(34) (proposed). 

35 F.A.C. 17-761.460(3) (proposed). 

36 Td. 

37 Td. 

38 F.A.C. Rute 17-761.460(1) & (2) (pro- 
posed). 

39 F.A.C. Rute 17-761.720(2) (proposed). 

4 F.A.C. Rue 17-761.800(2) (proposed). 

41 F.A.C. Rue 17-761.800(2)(a) (proposed). 
The federal rules require closure in 12 months. 
40 C.F.R. §280.70(c). 

42 F.A.C. 17-761.800(2)(b) (proposed). 

43 F.A.C. Rute 17-761.800(3) (proposed). 

44 Sunshine Jr. Stores, Inc. v. State of Flor- 
ida, ...So0.2d..., 14 F.L.W. 640 (Fla. Ist 
D.C.A. 1989). 

45 See note 16 supra. 

46 PLIRP requires strict compliance with the 
regulations and only allows minor violations 
of registration and recordkeeping to be waived 
by the department. Fa. Stat. §376.3072(3)(a) 
(Supp. 1988). 

47 Fa. Stat. §376.3072(3)(b) (Supp. 1988). 

48 FLa. Stat. §376.3072(3)(a) (Supp. 1988). 
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REAL PROPERTY, PROBATE & TRUST LAW 


hen acting as counsel for a 
lender it is sometimes just 
as important to know what 
is not included within the 
coverage of a loan title insurance policy 
as it is to know what is covered. Advising 
a client there is coverage when in fact 
there is not creates for the lender a false 
expectation of recovery, a bad relation- 
ship between lender and the title insurer 
and, worse yet, an embarrassment to you, 
the lender’s counsel, which may ultimately 
result in loss of a client. 

During nearly 30 years of involvement 
in title insurance claims it has been my 
experience that the following misconcep- 
tions as to coverage are the most common. 
The positions expressed on coverage and 
noncoverage are based largely on state 
court appellate decisions and policy lan- 
guage that appears in practically all loan 
policy forms, including forms approved 
for use in Florida. 

A loan policy provides dual type cover- 
age. First, it obligates the title insurer to 
provide a defense for the insured in litiga- 
tion in which any third party asserts a 
claim adverse to the title or interest in- 
sured. Secondly, it insures against loss or 
damages, within policy limits, that result 
from title defects that are not excepted or 
excluded from coverage. 

A common misconception among in- 
sured lenders is that the title insurer is 
required to purchase the insured mortgage 
if it is determined that title was defective 
or if a third party has made an adverse 
claim against the title. This is not so. 
Under such circumstances the title insurer 
may have several options. It may elect to 
defend against the third party’s claim by 
retaining counsel to represent the insured. 
Or, if it is determined that title is defective 
and such defect impairs the security, the 
insurer may elect to (a) remove the defect 
within a reasonable time; (b) pay the 
amount of damages; or (c) purchase the 
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Misconceptions on Title Insurance 
Loan Policy Coverage 


A loan policy does 
not give the lender 
100 percent 
protection against 
all claims or losses, 
or the lender’s (and 
lender’s attorneys’) 
acts or omissions 


by Harold A. Drees 


mortgage from the insured for the amount 
due.! 

The title insurance industry in Florida 
had a scare several years ago when the 
Fourth District Court of Appeal in Pio- 
neer National Title Insurance Co. v. Fourth 
Commerce Properties Corp., 463 So.2d 
367 (Fla. 4th DCA 1984), took the posi- 
tion that, if an insured mortgagee failed 
to foreclose its mortgage and a defendant 
filed a general denial, then this denial 
activated policy coverage which required 
the title insurer to provide legal counsel 
to represent the lender.2 On denial of 
petition for rehearing, the appellate court 
certified the question to the Supreme 
Court of Florida. 

The Supreme Court quashed the deci- 
sion of the appellate court and in its 
opinion noted that requiring the title in- 
surer to undertake the representation of 
every insured foreclosing lender when a 
general denial is filed would wreak havoc 


in the title insurance industry and would 
transform mortgagee title insurance into 
“prepaid mortgage foreclosure costs” in- 
surance. A general denial, as opposed to 
an affirmative defense or counterclaim, 
does not provide factual allegations or 
raise a “claim” sufficient to establish that 
the matter is one within the scope of 
policy coverage.? 

When, during the foreclosure of an 
insured mortgage, a defendant attacks the 
priority, validity, or enforceability of the 
mortgage, the title insurer generally is 
obligated to defend against such claims. 
However, if the claim of the defendant is 
outside the scope of policy coverage, there 
would be no obligation on the insurer to 
defend. An example of such a situation 
would be a defendant’s attack on the 
validity of a mortgage based on allega- 
tions of tortious conduct on the part of 
the insured.4 

Another misconception about coverage 
is that failure of title will entitle the 
insured lender to full recovery of the face 
amount of the loan policy. In fact, total 
title failure may not entitle the insured 
lender to the face amount of the policy, 
or for even the outstanding mortgage 
indebtedness if it is less than the face 
amount. For example, if a lender loans 
$50,000 to a mortgagor on a piece of real 
property having a value of only $30,000, 
a complete title failure, even though the 
debt is greater than $30,000, will entitle 
the insured lender to a recovery of only 
$30,000 and not the policy limit of $50,000. 
Had the lender foreclosed, he would have 
at most acquired title to $30,000 worth of 
real estate and would still be $20,000 
short. Upon a failure of title, an insurer is 
liable only to the amount of the value of 
the land, though it is less than the amount 
of the mortgage.5 

Akin to the above situations are those 
involving defects in titles to insured mort- 
gaged property where the defect does not 


in fact impair the security to such an 
extent that the value of the property 
becomes less than the mortgage debt. 

In a 1981 New Jersey case, Green v. 
Evesham Corp., 179 N.J. Super. 105, 430 
A.2d 944 (N.J. Super. Ct. App. Div. 
1981,° a mortgagee policy covered 2,000 
acres of land and was issued to insure a 
construction loan for $15,000,000. Not 
listed as an exception in the policy was a 
prior $60,000 mortgage on 33 of the 2,000 
acres. The insured lender took a deed in 
lieu of foreclosure to the 2,000 acres and 
expected the title insurer to pay off the 
prior mortgage on the 33 acres. The 
property acquired by the lender had a 
value far in excess of $15,060,000, the sum 
of both mortgages. The court held that the 
lender had no claim since the defect did 
not impair the security to the extent of 
reducing the property value to less than 
the insured amount. The court also noted 
the distinction between owner’s policy 
coverage and loan policy coverage. 

A somewhat similar case, First Com- 
merce Realty v. Peninsular Title Insurance 
Co., 355 So.2d 510 (Fla. Ist DCA 1978), 
involves a loan policy covering many 
subdivided lots of which the mortgagor 
did not own five. After foreclosing and 
acquiring title to all but the five lots the 
lender made a claim for their value. The 
court, after finding that the lots acquired 
by the lender in foreclosure had a valuc 
in excess of the amount owed by the 
insured, plus interest, costs, and attorney’s 
fee, rule against the lender. In doing so the 
court stressed that the dominant charac- 
teristic of insurance is the granting of 
indemnity against loss for a stipulated 
consideration and that the insured in this 
case did not show a loss for which it was 
entitled to be indemnified. 

In a somewhat similar situation, the 
Supreme Court of Wisconsin in Black- 
hawk Prod. Credit Assn. v. Chicago Title 
Ins. Co., 423 N.W. 2d 51 (Wisc. 1988), 
rev d, 400 N.W. 2d 287, (Wisc. App. 1986), 
took a different view. A lender foreclosed 
and acquired title to certain property 
which was encumbered by a prior lien that 
was not excepted in the policy. The lender, 
prior to reselling the property, paid a 
substantial sum of money for removal of 
the lien and claimed a loss in the amount 
of the cost of removal. The resale price 
was high enough so that the lender still 
recovered his loan debt, interest, and costs. 
The court of appeals ruled in favor of the 
title insurer on the basis that the defect 
and the cost of its removal did not impair 
the lender’s security or cause a real loss. 


Goldbert, Semet 
clearly indicates a 
loan policy is not 
the proper base for 
title examination 
in foreclosures 


The Wisconsin Supreme Court did not 
agree with this reasoning stating: 
Once the value of the security interest has been 
determined by foreclosure or other reasonable 
means, the insurer should gain no added benefit 
because of an insured’s business acumen re- 
garding later resale for profit of improved land, 
but neither would its liability be increased if 
by poor business dealings an insured had lost 
money on subsequent sale of the property. 
Although a loan policy continues to 
provide coverage to a lender after a deed 
in lieu of foreclosure or upon acquiring 
title through foreclosure, the policy does 
not convert to an owner’s policy, as some 
lenders and their counsel seem to think. 
The coverage, the conditions, and the 
measurement of damages are in accor- 
dance with the original loan policy. 
Therefore, what may have given rise to a 
claim under an owner’s policy will not 
necessarily give rise to a claim under a 
loan policy after the acquiring of a title. 
These differences were clearly set forth by 
the Fifth District Court of Appeal in 
CMET, Inc., v. American Title Insurance 
Co., 447 So.2d 427 (Fla. 5th DCA 1984). 
In this case the insured lender acquired 
title through foreclosure and then made a 
claim under its loan policy because the 
title was encumbered by two recorded 
easements that were not listed as excep- 
tions in the policy. The value of the 
property, however, even subject to the 
easements, was in excess of the loan 
indebtedness. In holding for the title in- 
surer, the court noted that a loan policy 
is not converted into an owner’s policy as 
a result of foreclosure; rather, the policy 
continues to provide the same coverage 
as before, subject to all policy conditions 
and stipulations. Thus, the title insurer’s 
liability is limited to the amount of the 


mortgage indebtedness insured under the 
loan policy. Any claim for loss must be 
measured against the extent to which that 
amount is impaired by the defect in title, 
and not, as in the case of an owner’s 
policy, by its effect on the full value of the 
property. 

It is becoming more and more common 
for a lender, after acquiring title through 
foreclosure, to obtain an owner’s policy 
notwithstanding that the prior loan policy 
provides continued coverage after foreclo- 
sure. The owner’s policy gives added 
protection in three ways: It brings the 
coverage up to a more recent date; it 
provides owner-type coverage instead of 
lender coverage so that a defect does not 
have to impair the security to qualify as 
the basis for a claim; and, perhaps of most 
importance, it gives greater assurance that 
the foreclosure suit was proper. Defects 
in the foreclosure suit may become defects 
in the title of the purchaser at the foreclo- 
sure sale. A common example is the 
failure inadvertently to join junior lienors 
in a foreclosure suit; these junior liens may 
not be noticed until the lender goes to sell 
the property. If the lender has an owner’s 
policy issued when it acquires title, either 
the foreclosure defect will then be discov- 
ered or, if the title insurer also misses it, 
the responsibility for reforeclosing or com- 
pensating for the loss will fall on the title 
insurer. 

Although the conditions of a loan pol- 
icy generally state that the title insurer has 
the same defenses against an assignee of 
the mortgage as it has against the original 
insured mortgagee, this condition may not 
always be interpreted by the courts to be 
to the title insurer’s advantage. In South- 
ern Title Insurance Company v. Crow, 278 
So.2d 294 (Fla. 4th DCA 1973), the policy 
was issued to Housing Development Cor- 
poration and/or its assigns. Housing 
Development Corporation violated the 
truth-in-lending law rendering the mort- 
gage void, but the assignee (Crow) had 
no knowledge of the truth-in-lending vio- 
lation. The court observed that, while the 
title insurer would have had a defense 
against Housing Development Corp., it 
had no defense against the assignee. 

A loan participant not directly named 
in the policy could be on shaky ground 
when trying to recover under a title policy 
naming only a primary lender as the 
insured. In the case of Border City Sav. 
& Loan v. First American Title Ins. Co. 
of Mid America, 768 F.2d 89 (6th Cir. 
1985), it was determined that a loan 
participant not identified in the policy as 
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an insured, whose interest in the insured 
mortgage was known to the insurer at the 
time of policy issuance, was not entitled 
to assert a claim on the policy for the 
alleged invalidity of the mortgage, and 
summary judgment was properly entered 
for the title insurer on the claim. Respond- 
ing to Border City’s argument that policy 
coverage of its interest must have been 
intended because of the policy definition 
of “insured” as including “the owner of the 
indebtedness secured by the insured mort- 
gage,” the court stated that the coverage 
afforded by that language did not extend 
to the claimant’s “unspecified and unde- 
clared ownership interest” at the time of 
policy issuance. 

In a fairly recent Third District case, 
Goldberg, Semet, et al., v. Chicago Title 
Insurance Company, 517 So.2d 43 (Fla. 
3d DCA 1987), a certain seller of property 
took back a purchase money mortgage 
on which the title insurer had issued a 
loan policy which omitted from Schedule 
B-Section | a federal tax lien on the 
property, apparently because the purchase 
money mortgage preempted a tax lien 
against the buyer/borrower; also appar- 
ently, either no Schedule B-Section 2 was 
included in the policy or the lien was not 
included in the schedule. Upon default the 
insured lender retained the appellant law 
firm to foreclose the mortgage. Relying 
on the loan policy which only showed 
superior liens, the law firm failed to name 
the IRS, an inferior lien holder, as a party 
to the suit. When after foreclosure the 
client discovered the still existing lien and 
refused to pay the law firm’s attorney fees, 
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the law firm sued and the client counter- 
claimed for damages arising from coun- 
sel’s failure to join the IRS. The client 
claimed this failure made title to the 
property unmarketable and eliminated 
chances for sale of the property. The law 
firm then named the title insurer and the 
agent as third parties, alleging that they 
breached a duty to the lender by not 
showing the IRS lien. 

The trial court dismissed the third party 
complaint and an appeal was taken by the 
law firm on the theory that it was foresee- 
able that the insured would provide counsel 
with a copy of the loan policy for foreclo- 
sure purposes. The appellate court affirmed 
the trial court on the basis that it could 
not have been anticipated by the title 
insurer or its agent that the loan policy 
would be given to the law firm for reliance 
on in the preparation or filing of a foreclo- 
sure suit. 

The court in this case did not seem to 
consider policy coverage but likened the 
policy to an abstract and cited as its 
authority cases on the liability of an 
abstracter. This case clearly indicates that 
a loan policy—which need not include 
matters junior to the insured loan instru- 
ment, the very matter which need to be 
included in a foreclosure suit—is not the 
proper base for title examination in fore- 
closures. 

In summation, a loan policy gives a 
lender very important protections and 
rights. But it does not give the lender the 
right to 100 percent protection against all 
claims or losses, or the lender’s (and 
lender’s attorneys’) own acts or omissions. 


As the case law continues to evolve, 
attorneys and their clients should evaluate 
the coverage the insured really receives, 
the optimum use of the policy, and the 
benefits of obtaining an owner’s policy 
when the insured’s mortgage interest 
changes to a fee interest.0 


! Securities Serv. Inc. v. Transamerica Title, 
20 Wash. App. 664, 583 P.2d 1217 (Wash. Ct. 
App. 1978). 

2The questions certified to the Supreme 

Court were: 
“Is an insurer under a mortgagee insurance 
policy that insures against loss or damage 
sustained or incurred by the insured by reason 
of the invalidity or unenforceability of the lien 
of the insured mortgage upon the estate or 
interest involved obligated, in a foreclosure of 
said mortgage, to provide a defense to the 
insured against the claim of a defendant raised 
by general denial that the insured mortgage was 
executed by the fee simple owner of the mort- 
gaged property? Was the claim asserted in this 
case by way of a general denial that the insured 
mortgage was executed by the fee simple owner 
of the property subject to the insured mortgage 
litigation founded upon an alleged defect, lien 
encumbrance, or other matter insured against 
by the policy in question obligating the insurer 
or provide a defense to the insured?” 

3487 So.2d 1051 (Fla. 1986). 

4 Safeco Title Ins. Co., v. Moskopoulos, 116 
Cal. App. 3d 172 Cal. Rptr. 248 (Cal. Ct. App. 
1981). 

5 Demopoulos v. The Title Insurance Com- 
pany, 61 N.M. 254, 298 P.2d 938 (1956). 

6 See also Florida Home Insurance Com- 
pany v. Braverman, 163 So.2d 512 (Fla. 3d 
D.C.A. 1964); Ring v. Home Title Guaranty 
Company, 168 So.2d 580 (Fla. 3d D.C.A. 
1964), limiting the recovery under a mortgagee 
title policy to the extent to which the security 
has been impaired by the title defect. 
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he Administrative Procedure Act 
and the Florida Evidence Code 
share many express and implied 
purposes. The Florida Evidence 
Code is designed and intended to elimi- 
nate delay and expense, promote fairness, 
seek truth, and avoid uncertainty.! The 
Administrative Procedure Act was adopted 
in 1974 to, inter alia, provide due process, 
rectify inconsistency and incongruity, and 
promote fairness.? “Trial-type hearings” 
were chosen to achieve the APA’s goals 
in decisionmaking affecting substantial in- 
terests. Administrative cases often feature 
sophisticated and varied choices of com- 
puter modeling and other intricate forms 
of proof. Complex issues involving trans- 
portation engineering, ground water flow, 
automobile carbon monoxide emissions, 
and a host of other fields have made the 
trial setting appropriate in a state of 
ever-emerging issues and shifting public 
policy.3 

Testimony in §120.57(1) formal admin- 
istrative proceedings is required to be 
sworn; parties are entitled to perform 
cross-examination and impeachment of 
witnesses; and the evidentiary rules of 
privilege apply.* As in civil actions, all 
parties are entitled to be represented by 
counsel® and to take discovery pursuant 
to the Florida Rules of Civil Procedure.® 
Furthermore, Division of Administrative 
Hearings hearing officers have the same 
qualifications as state court judges.’ F.S. 
§120.58(1)(a) provides that in formal 
proceedings 
[i]rrelevant, immaterial or unduly repetitious 
evidence shall be excluded, but all other evi- 
dence of a type commonly relied upon by 
reasonably prudent persons in the conduct of 
their affairs shall be admissible, whether or not 


such evidence would be admissible in a trial in 
the courts of Florida. . . . Hearsay evidence 


may be used for the purpose of supplementing 
or explaining other evidence, but it shall not 
be sufficient in itself to support a finding unless 
it would be admissible over objection in civil 
actions.’ 


ADMINISTRATIVE LAW 


Evidentiary Standards in 
Formal Administrative Proceedings 


The legislature 
Should amend F.S. 
Ch. 120 to make 
the Florida 
Evidence Code 
applicable in 
formal 
administrative 
proceedings 


by Douglas M. Wyckoff 


The legislature should amend F.S. Ch. 
120 to make the Florida Evidence Code 


applicable in formal administrative pro- 


ceedings. Such an amendment will promote 
due process, consistency, certainty, fair- 
ness, and achieve inexpensive and speedy 
fact-finding. 

Florida administrative decisions evince 
a widely disparate application of legal and 
evidentiary rules and concepts to adminis- 
trative proceedings. The disparity undercuts 
the shared goals of the APA and evidence 
code and promotes an ad hoc, expedient 
and selective approach to administrative 
evidence. Middlebrooks v. St. Johns River 
Water Mgt. Dist., 529 So.2d 1167 (Fla. 
5th DCA 1988), is an example. The Fifth 
District Court of Appeal found the Flor- 
ida Rules of Civil Procedure controlling 
and applied them to an administrative 
proceeding, so that the applicant’s permit 
application could not be withdrawn after 
conclusion of the hearing.? The First Dis- 
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trict’s decision in Medley Investors, Ltd. 
v. Lewis, 465 So.2d 1305 (Fla. Ist DCA 
1985), previously held the civil rules inap- 
plicable.!0 The Medley court recognized 
the underlying principle that administra- 
tive agencies and their authority are 
legislatively defined. The court held that 
absent specific legislation making applica- 
ble the Florida Rules of Civil Procedure 
there was no right to an administrative 
class action.!! In practice hearing officers 
regularly hold the civil procedure rules 
inapplicable to all proceedings other than 
discovery. 

Cases involving business and public 
records exceptions to the hearsay rule 
illustrate the differing applications of evi- 
dentiary standards. In C.F. Chemicals, 
Inc. v. Florida Department of Labor, 400 
So.2d 846 (Fla. 2d DCA 1981), the Sec- 
ond District found the business records 
exception foundation sufficiently laid.!2 
The court’s opinion finds that the critical 
witness 
was clearly [the records] custodian or otherwise 
responsible for it, since he was petitioner’s 
personnel supervisor. . . . The foundation for 
the document might have been better laid. 
However, . . . rigorous and technical adherence 
to those rules may not be exacted upon appeal 
if the court is satisfied on the entire record 
before it that the findings of the lower tribunal 
were correct. Giddens v. Appeal Board of 


Michigan Employment Security Commission, 
4 Mich. App. 526, 145 N.W. 2d 294 (1966). 


In contrast, the First District strictly 
construed the public records exception in 
University of North Florida v. Unemploy- 
ment Appeals Commission, 445 So.2d 
1062 (Fla. Ist DCA 1984), finding that 
documents were properly excluded be- 
cause the predicate was lacking. Unlike 
the C.F. Chemicals court, the First Dis- 
trict refused to sua sponte find the 
foundation satisfied. !4 

Amos v. Dept. of Health and Rehabili- 
tative Services, 444 So.2d 42 (Fla. Ist 
DCA 1983), is another case involving an 
insufficient predicate. The First District 
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again applied a strict evidentiary standard, 
this time concerning results of an HLA 
blood test. The agency’s and hearing offi- 
cer’s reliance on the test results was the 
basis of the appellate court’s reversal be- 
cause evidentiary regarding sampling, 
testing and precautionary procedures was 
not established.!5 The Amos court relied 
upon Carlyon v. Weeks, 387 So.2Zd 465 
(Fla. Ist DCA 1980), a civil action deci- 
sion, for its conclusion. 

Appellate courts, as in Amos, regularly 
support their application of evidentiary 
rules and concepts to administrative pro- 
ceedings by citing civil appellate opinions. 
Such an example is Yachting Arcade, Inc. 
v. Riverwalk Condominium Assn., 500 
So.2d 202 (Fla. Ist DCA 1986). The First 
District there cited Dubowitz v. Century 
Village East, Inc., 385 So.2d 1116 (Fla. 4th 
DCA 1980), for the proposition that issues 
concerning sufficiency of pleadings, party 
substitution, party representative qualifica- 
tions, and standing are unreviewable in 
the absence of a timely objection.!¢ 

Courts have created the doctrine that 
“certain well established judicial princi- 
ples” including stare decisis, res judicata, 
collateral estoppel, and decisional law un- 
der the declaratory judgment statute,!7 as 
well as cases involving concurrent state 
and federal jurisdiction, apply to adminis- 
trative proceedings.'* In the evolution and 
application of this doctrine, the courts 
have not considered the FEC in conjunc- 
tion with the language of §120.58(1)(a) 
that “all other evidence of a type com- 
monly relied upon by reasonably prudent 
persons in the conduct of their affairs shall 
be admissible whether or not such evi- 
dence would be admissible in a trial in the 
courts of Florida.” This may be due to 
the inherent vagueness of the quoted 
language. 

Chief Judge Ervin’s dissent to the ma- 
jority’s resolution of the “procedural 
quagmire” in Tallahassee Junior Academy 
v. Unemployment Appeals Commissioner, 
461 So.2d 968 (Fla. Ist DCA 1984), high- 
lights the difficult question facing appellate 
courts, agencies, and hearing officers: What 
sort of evidence is commonly relied upon 
by reasonably prudent people? One of the 
parties attempted to impeach a witness 
with a defective, partially inaudible re- 
cording of a prior evidentiary hearing. 
Judge Ervin used the evidence code as 
authority to interpret §120.58(1)(a), and 
concluded that a partial tape recording 
was not admissible evidence for impeach- 
ment purposes and, therefore, no prejudicial 
error occurred. The difficulty with 


Application of the 
Florida Evidence 
Code, as in a bench 
trial, to §120.57(1) 
proceedings will 
promote certainty, 
consistency, due 
process, and the 
inexpensive and 
speedy determination 
of disputed facts 


§120.58(1)(a) is amplified by the holding 
in Byer v. Florida Real Estate Commis- 
sion, 380 So.2d 511 (Fla. 3d DCA 1980). 
The Third Ditsrict held caller self- 
identification inadmissible to prove caller 
identity.!9 In the conduct of small business 
and other affairs, however, reasonably 
prudent people commonly rely on caller 
self-identification. If they did not, the 
smaller wheels of commerce would surely 
grind to a halt; telephone orders would 
go unheeded as extrinsic evidence of iden- 
tity was sought. 

The elusiveness of §120.58(1)(a) stems 
from the Florida APA’s acceptance of the 
federal “any evidence rule” along with 
the residuum rule. The “any evidence rule” 
allows admission of any evidence in fed- 
eral administrative proceedings.?! 
Conversely, the residuum rule, “now largely 
abolished,”22 preciudes the basing of ad- 
ministrative findings on evidence 
inadmissible in jury trials.23 The Florida 
APA analogue to the residuum rule is the 
requirement that hearsay alone may not 
support a finding of fact.24 The resulting 
enigma is that reasonably prudent people 
commonly rely upon a substantial amount 
of hearsay not falling within any recog- 
nized exception. Nonetheless, the explicit 
language of §120.58(1)(a) relegates hearsay 
to a mere supplementary or explanatory 
role. The reported decisions show that the 
hearing officers, agencies, and appellate 
courts of the state do not accord great 
weight to hearsay evidence. 

Application of the Florida Evidence 
Code to §120.57 proceedings would pro- 
mote the purposes of the APA.25 Given 
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the similar purposes supporting the APA 
and Code, hearing officers should be ac- 
corded the authority and discretion of a 
judge in a civil bench trial to apply the 
rules of evidence. Greater certainty and 
consistency from a body of law developed 
over the course of hundreds of years 
would result. 

One evidentiary doctrine which should 
not apply in administrative proceedings, 
however, is the “voucher rule.” This rule 
precludes the impeachment of one’s own 
witness*© except when a nonadverse-party 
witness proves prejudicially adverse?’ or 
gives surprise testimony.2® Conversely, FAC 
Rule 221-6.026(2) allows any party to 
impeach its own witnesses. Presumably, 
this “nonvoucher rule” is designed to al- 
low petitioners to “expose, inform, and 
challenge agency policy and discretion,” 
by calling as witnesses agency personnel 
who are not adverse witnesses or parties, 
and using leading impeachment questions. 


Conclusion 

Hearing officers, agencies, and courts 
have labored to define the administrative 
evidentiary standard of §120.58(1)(a). The 
result has been inconsistency and uncer- 
tainty. The language of §120.58(1)(a) does 
not lend itself to an ascertainable stan- 
dard. This uncertainty leads to incongru- 
ent results and an amorphous body of law 
governing the admissibility of evidence in 
administrative proceedings. The Adminis- 
trative Procedure Act and Florida Evi- 
dence Code are designed to achieve many 
of the same purposes. Application of the 
Florida Evidence Code, as in a bench trial, 
to §120.57(1) proceedings will promote 
certainty, consistency, due process, and 
the inexpensive and speedy determination 
of disputed facts.0 


'F. READ, READ’s FLoriDA EVIDENCE at 4a 
(1988). 

2 Reporter’s Comments on Proposed Ad- 
ministrative Procedure Act, March 9, 1974 at 
3-7 (hereinafter cited as Reporter’s Comments), 
reprinted in 3 A. ENGLAND AND L. H. Levinson, 
FLORIDA ADMINISTRATIVE PRACTICE MANUAL, Ap- 
pendix C (1989). 

3 Cf. Gellhorn, Ruminating About the Ad- 
ministrative Process, 53 FLA. Bar J. 37 (Feb. 
1989). See also Fia. Stat. §120.57(2) (informal 
hearings are required when there are no dis- 
puted issues of material fact). But see WiGMoRE, 
Evipence §4b (Tillers rev. 1983), C. McCormick, 
McCormick oN EvipDENCE §352 (3d ed. 1984) 
(sources find jury trial rules of evidence inappli- 
cable to administrative proceedings, but con- 
cede no alternative system of evidence exists). 

4 Fra. Stat. §120.58; FLoripA ADMINISTRA- 
TIVE CopE RULE 221-6.026 (hereinafter cited as 
F.A.C.). 

5 F.A.C. RULE 221-6.008. 


: 


Fra. Stat. §120.58(1)(b); F.A.C. RuLe 
221-6.019. 

7 Compare Fia. Const. art. V, §8, with 
Fria. Stat. §120.65(4), (1988). F.A.C. 
221-6.019. 

8 Fra. Stat. §120.58(1)(a); F.A.C. RuLe 
221-6.026(3). 

9529 So.2d at 1169. Compare F.A.C. RuLE 
40C-1.512(2), (Rules of Civil Procedure appli- 
cable to extent not inconsistent with F.S. Ch. 
120) with Fa. Stat. §120.58(1)(b), and F.A.C. 
RuLe 221-6.019 (rules only made applicable to 
discovery); see also infra note 14 and accompa- 
nying text. 

10 465 So.2d at 1306-1307. 

Td. at 1307. 

12400 So.2d at 848. 

13 Jd, The court made no comparison of the 
Florida and Michigan APA’s. 

14 445 So.2d at 1063. See also Juste v. Dept. 
of Health & Rehabilitative Services, 520 So.2d 
69, 72 (Fla. Ist D.C.A. 1988). 

15.444 So.2d at 47. 

16 500 So.2d at 204. Contra Sarasota County 
v. Dept. of Administration, 350 So.2d 802, 805 
(Fla. 2d D.C.A. 1977) (“it is axiomatic that 
[standing] may be questioned at any 
stage:.... 

'7 Couch v. State, 377 So.2d 32,33 (Fla. Ist 
D.C.A. 1979). 

'8 Lawyers Prof. Liability v. Shand, Mora- 
han & Co., 394 So.2d 238, 240 (Fla. Ist D.C.A. 

1981). Contra Florida Dept. of Corrections v. 
Provin, 515 So.2d 302, 305-306 (Fla. Ist D.C.A. 
1987) (“we do not, for the reasons previously 
stated, regard judicial standards as wholly ap- 
plicable to administrative proceedings”); Hillsbor- 
ough County Hospital, et al v. Hospital 
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Containment Board, 10 F.A.L.R. 3615, 3618 
(D.O.A.H. 1988) (best evidence rule inapplica- 
ble to administrative hearings due to 
§120.58(1)(a)). 

19 380 So.2d at 511. 

20 REPORTER‘S COMMENTS, supra, note 2 at 96. 

213 K. Davis, ADMINISTRATIVE LAW TREATISE 
219 (2d ed. 1980) (under the federal APA any 
evidence may be received). 

22 Td. at 239; see also C. McCormick, 
McCormick ON EviDENCcE, §354 at 1017 (3d ed. 
1984). 

23 K. DAVIS, supra, note 21 at 239. 


24 Fra. Stat. §120.58(1)(a). 

25 See text accompanying notes 6 and 7. 

26 F.g., Stat.§90.608(1); C. McCormick, 
EvipENcE §38 (3d ed. 1984); C. EHRHARDT, 
EviDENCcE §608.2 (2d ed. 1988). 

27 Hernandez v. State, 22 So.2d 781 (Fla. 
1945). 

28 Foremost Dairies, Inc. of the South v. 
Cutler, 212 So.2d 37 (Fla. 4th D.C.A. 1968). 
Cf. Bell v. State, 491 So.2d 537 (Fla. 1986) 
(doctrine of anticipatory rehabilitation accepted). 

29 Dept. of Gen. Serv. v. Willis, 344 So.2d 
580, 591 (Fla. Ist D.C.A. 1977). 
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TAX LAW NOTES 


Warning: Qualified Plan Interests May 


Not Be Exempt from Creditors’ Claims 


RISA was enacted to protect 

employees from loss of their 

pensions. In order to create a 

uniform pension law, however, 
ERISA §514(a) provides that ERISA “shall 
supersede any and all state laws insofar 
as they may now or hereafter relate to any 
employee benefit plans.” As a result of 
preemption by ERISA, the best-inten- 
tioned state law efforts to protect pension 
rights may be invalid. This article warns 
that just such preemption may invalidate, 
in part, the attempt of F.S. §221.21(2) to 
insulate pension benefits from the claims 
of the employee’s creditors. Before dis- 
cussing the potential effect of §514(a) on 
F.S. §221.21(2), however, it is important 
to know why, in light of ERISA §206(d) 
and I.R.C. §401(a)(13), the Florida Legis- 
lature decided to enact §221.21(2) in the 
first place. 


ERISA and the 
Bankruptcy Code 

ERISA §206(d)(1) bars (with certain 
enumerated exceptions) the assignment or 
alienation of benefits provided for by 
ERISA pension benefit plans. Internal 
Revenue Code §401(a)(13) complements 
§206(d)(1) by providing that, in order to 
be qualified, a trust must “provide that 
benefits under the plan may not be as- 
signed or alienated.” 

Notwithstanding §206(d)(1) and 
§401(a)(13), federal courts in the Fifth, 
Eighth, Ninth, and 11th circuits have held 
that a Ch. 7 debtor’s interest in an ERISA- 
qualified plan is property of the Ch. 7 
debtor’s bankruptcy estate. The relevant 
sections of the Bankruptcy Code are §§541 
and 522(b). 

Bankruptcy Code §541 provides that all 
property of a Ch. 7 debtor becomes prop- 
erty of the bankruptcy estate. An exception 
to this rule is found in Bankruptcy Code 
§541(c)(2), however, which states: “A re- 
striction on a transfer of a beneficial 
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Notwithstanding F.S. §222.21(2) 


Preemption by 
ERISA may 
invalidate, in part, 
the attempt of FS. 
§222.21(2) to 
insulate pension 
benefits from the 
claims of the 
employee's 
creditors 


by Ronald T. Martin 


interest of the debtor in a trust that is 
enforceable under applicable non-bank- 
ruptcy law is enforceable in a case under 
this title.” (emphasis added) 

The Bankruptcy Code thus states that 
an interest in a trust is property of the 
debtor’s bankruptcy estate, even though 
the interest is subject to a restriction on its 
transfer. If the interest is in a trust and the 
restriction is “enforceable under applica- 
ble non-bankruptcy law,” however, the 
restriction is enforceable in bankruptcy. 

If the debtor’s interest in an ERISA- 
qualified plan is determined to be prop- 
erty of the debtor’s estate, the debtor still 
may be able to claim it as exempt prop- 
erty, in whole or in part. Section 522(d) 
of the Bankruptcy Code provides a debtor 
with certain federal exemptions, one of 
which is the right to receive limited pay- 
ments from retirement plans. The state 
with jurisdiction in the matter may pre- 
clude a debtor from claiming any of the 


522(d) exemptions, however, by opting 
out of the federal exemptions. Since Flor- 
ida has opted out, a Florida debtor only 
can claim an exemption for property “that 
is exempt under federal law [i.e., federal 
“non-bankruptcy” law] other than subsec- 
tion (d) of this section, or State or local 
law that is applicable on the date of the 
filing of the petition. ...” (emphasis 
added)! 

An analysis of the Fifth Circuit deci- 
sion, In the Matter of Goff, 706 F.2d 574 
(1983), is one of the best ways to under- 
stand the effect of §541(c)(2) and 522(b) 
on a Ch. 7 debtor’s interest in an ERISA- 
qualified plan. In that case, Dr. E.W. Goff 
and his wife filed bankruptcy in 1980. 
They sought to retain their interest in a 
“Keogh” plan under Bankruptcy Code 
§541(c)(2). The Goffs argued that the 
reference in that section to applicable 
nonbankruptcy law exempted all ERISA- 
qualified plan interests because of ERISA 
§206(d)’s restriction on the assignment 
and alienation of benefits. The Fifth Cir- 
cuit held that “Congress did not evidence 
an intent, by reference to ‘applicable non- 
bankruptcy law’ to include an ERISA 
plan exemption.” The court went on to 
conclude that ERISA-qualified plans con- 
taining anti-alienation provisions are 
excluded pursuant to Bankruptcy Code 
§541(c)(2) only if they are enforceable 
under state law as spendthrift trusts. The 
court held that this analysis depended 
solely on state law and held further that, 
because Dr. Goff’s plan was a self-settled 
trust created for his own benefit, it was 
not excluded from the bankruptcy estate 
under §541(c)(2). 

Although the Goffs did not attempt to 
claim that the Keogh plan was exempt 
under the “other federal law exemption” 
of Bankruptcy Code §522(b)(2)(A), the 
court went on to analyze the issue and 
concluded that “Congress did not intend 
to include ERISA-qualified plans among 


: 


those items otherwise ‘exempt under fed- 
eral law.’” 

In light of the above analysis, the court 
held that the Keogh plan interest was 
included in the Goffs’ bankruptcy estate.” 
Less than two years later, the 11th Circuit 
followed Goff in the case of In re Lich- 
strahl, 750 F.2d 1488 (11th Cir. 1985). 


F.S. §222.21(2) and 
ERISA Preemption 

The 1987 Florida Legislature responded 

to Lichstrahl by enacting F.S. §221.21(2). 
Section 222.21(2) provides: 
[A]ny money or other assets payable to a 
participant or beneficiary from, or any interest 
of any participant or beneficiary in, a retire- 
ment or profit-sharing plan that is qualified 
under section 401(a), section 403(a), section 
403(b), section 408, or section 409 of the 
Internal Revenue Code of 1986, as amended, 
is exempt from all claims of creditors of the 
beneficiary or participant. 

This legislation was intended to exempt 
plan assets from the claims of creditors in 
bankruptcy by “moving” them out of the 
“federal law” portion of Bankruptcy Code 
§522(b)(2)(A) and into the “state law” 
portion of that section. The Florida Legis- 
lature will have accomplished its goal only 
to the extent that §222.21(2) is not 
preempted pursuant to §514(a) (coupled 
with §206(d)) of ERISA. 

As indicated in the first paragraph of 
this article, ERISA §514(a) states that 
ERISA “shall supersede any and all state 
laws insofar as they may now or hereafter 
relate to any employee benefit plans.” 
Section 514(a) and its effect on state law 
were considered by the U.S. Supreme 
Court in the case of Mackey v. Lanier 
Collections Agency & Service, Inc., 486 
U.S. ——, 108 S.Ct. 2182, 100 L.Ed. 836 
(1988). Mackey held that a Georgia statute 
exempting vacation and holiday funds 
from garnishment was preempted by 
ERISA. The Supreme Court stated that 
the Georgia anti-garnishment statute’s ex- 
press reference to ERISA employee benefit 
plans was fatal to the statute. The key 
question was whether the Georgia statute 
“related to” ERISA. The Supreme Court 
concluded that it did, stating that “[a] law 
‘relates to’ an employee benefit plan, in the 
normal sense of the phrase, if it has 
connection with or reference to such a 
plan.” Significantly, the Supreme Court 
also said that “[t]he preemption provisions 
displaces[s] all state laws that fall within 
its sphere even including state laws that 
are consistent with ERISA’s substantive 
requirements” (emphasis supplied). See 
discussion of ERISA §206(d)(1) and I.R.C. 


§401(a)(13).3 

In light of the foregoing, ERISA- 
qualified plan interests would appear to 
be subject to creditors’ claims unless: 

1. The qualified plan trust is enforceable 
as a spendthrift trust under state law, 

2. Contrary to Lichstrahl and Goff, 
qualified plans come within Bankruptcy 
Code §541(c)(2) or 522(b)(2)(A), 

3. Section 222.21(2) of the Florida Stat- 
utes survives preemption in its entirety, or 

4. Even if §222.21(2) does not survive 
preemption in its entirety, the type of plan 
in question is not subject to Title I of 
ERISA, in which event §222.21(2) should 
not be preempted by ERISA insofar as it 
relates to such a plan. 


Arguments and Exceptions 
© Spendthrift Trusts 

Pursuant to Lichstrahl and Goff, a Ch. 
7 debtor’s interest in a spendthrift trust 
will be excluded from the bankruptcy 
estate under Bankruptcy Code §541(c)(2). 

A trust is not a spendthrift trust under 
Florida law “where the beneficiary exer- 
cises ‘absolute dominion’ over the property 
of the trust.™ Lichstrahl involved a Flor- 
ida orthopedic surgeon who was the sole 
office, director, and shareholder of a Flor- 
ida professional association, and a 
participant in two P.A.-sponsored pension 
plans. The trusts under the plans con- 
tained anti-alienation provisions and 
reserved in the P.A.-settlor the power to 
amend or terminate the trusts. Lichstrahl 
sought to exclude his interests in the plans 
from this bankruptcy estate. The I1th 
Circuit found that he enjoyed “absolute 
dominion” because he possessed, as sole 
officer and director, the P.A.’s powers to 
amend or terminate. The court thus “looked 
through” the P.A. to hold that the trusts 
under the plans were not spendthrift trusts 
for purposes of Florida law. 

Courts generally have applied a domin- 
ion and control test in cases involving 
corporate retirement plans; i.e., whether, 
as a practical matter, the participants 
would be able to obtain access to their 
retirement plan benefits if desired. If the 
participants would, the courts have held 
that the retirement plan trust did not 
constitute a spendthrift trust. See, e.g., In 
re Gillet, 46 B.R. 642 (S.D.Fla. 1985), and 
In re Monahan, 68 B.R. 997 (S.D.Fla. 
1987). See, generally, Seiden, “Chapter 7 
Cases: Do ERISA and the Bankruptcy 
Code Conflict as to Whether a Debtor’s 
Interest in or Rights Under a Qualified 
Plan Can Be Used to Pay Claims?”,> in 
which the author states as follows: 


THE FLORIDA BAR JOURNAL/FEBRUARY 1990 71 


In applying the dominion and control test in 
cases where the debtor did not own or control 
the employer, bankruptcy courts in Florida 
have included in the estate only the portion of 
the debtor’s interest that was withdrawable by 
the debtor at any time or by reason of financial 
hardship (the court considering bankruptcy to 
qualify as such). In these cases, the balance of 
the debtor’s interest in the plan was excluded 
from the estate even if the debtor’s interest was 
distributable by reason of termination of em- 
pioyment, if the debtor was still employed when 
the bankruptcy case commenced, or even if the 
debtor’s employment had already terminated 
but the interest was distributable after termina- 
tion of employment only with the consent of a 
committee not controlled by the debtor. Whether 
the debtor could borrow from the plan was 
considered in several of the cases; however, the 
mere right to borrow did not appear determina- 
tive of the issue. 


Another case in which the debtor claimed 
that his interest in a plan constituted an 
interest in a spendthrift trust is In re 
Matter of Witlin, 640 F.2d. 61 (Sth Cir. 
1981). The court held that the trust under 
Keogh plan was not a spendthrift trust 
on the basis that a spendthrift trust is a 
trust created by a person for the benefit 
of another, rather than a trust created by 
a person for the benefit of himself. 

Courts also have found that individual 
retirement arrangements are not spend- 
thrift trusts on the theory that funds can 
be withdrawn from such arrangements— 
even though there may be a penalty tax 
imposed for doing so.° 
© The Komet Case 

In the case of In re Komet, 93 B.R. 498 
(Bkrtcy.W.D.Tex. 1988), the court held 
that, in light of the Supreme Court’s 
decision in Mackey, the Texas statute 
exempting retirement plan benefits from 
the claims of creditors was unavailable as 
it was preempted by ERISA.’ The debtors 
moved to reconsider. The court granted 
the debtor’s motion, heard extensive oral 
argument, and considered the briefs sub- 
mitted not only by the parties but also 
from the amicus curiae, the Employee 
Benefit Committee, Section of Taxation, 
for the State Bar of Texas. 

On August 3, 1989, the court reaffirmed 
its decision that the Texas exemption 
statute for retirement plans was indeed at 
least partially preempted by ERISA, and 
certainly preempted in the case at hand. 
The court vacated its order sustaining the 
creditor’s objections to the claimed ex- 
emptions, however, and allowed the debtors 
to retain their plans pursuant to 
§522(b)(2)(A) of the Bankruptcy Code, 
finding that the plans were exempt by 
virtue of the anti-alienation provisions of 
ERISA §206(d)(1) and I.R.C. §401(a)(13). 


‘ 

& 
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The court then held that, notwithstand- 
ing the “strong dicta” to the contrary in 
Goff, §522(b)(2)(A) of the Bankruptcy 
Code “permits a debtor who has elected 
the state and other federal law exemption 
scheme to claim his or her ERISA pension 
benefit plan as exempt under ‘other fed- 
eral law, to wit, ERISA Section 206(d), 
to the extent therein provided.” The court 
reasoned that Goff was wrongly decided, 
contending that the Goff court: (i) simply 
was mistaken in its contention that the 
only function of §§206(d)(1) and 401(a)(13) 
is to qualify plans for favorable tax treat- 
ment; (ii) misunderstood the structure and 
purpose of the Bankruptcy Code and 
found a “Congressional policy” antitheti- 
cal to the retention of retirement plan 
benefits where the opposite result actually 
is indicated; (iii) gave too much weight to 
the legislative history of §522(b)(2)(A); 
and (iv) presumed, contrary to the rules 
of statutory construction, that the Bank- 
ruptcy Code implicitly has repealed the 
anti-alienation provisions of ERISA.® 
© The Volpe and Bryan Cases 

In re Volpe, 100 B.R. 840 
(Bkrtcy.W.D.Tex. 1989), was decided by 
the Bankruptcy Court of the Western 
District of Texas on April 28, 1989, after 


the first, but before the second, Komet 
case. After an extensive survey and analy- 
sis of ERISA preemption and its handling 
(or mishandling) in the case law, the court 
held that ERISA §514(a) (the preemption 
provision), coupled with ERISA §206(d) 
(the provision which requires plans to 
contain anti-alienation language), did not 
override §42.0021 of the Texas Property 
Code. Judge Kelly began by stating that 
the Supreme Court “fell victim to the 
allure of a well-turned phrase” when it 
said that “state laws which make ‘reference 
to’ ERISA plans are laws that ‘relate to’ 
those plans within the meaning of section 
541(a)”; i.e., that this broad statement is 
not the holding of Mackey. 

Judge Kelly offered the following rea- 
sons for his conclusion: 

(1) “(Clases [like Mackey] which make 
statements such as ‘(t]he preemption pro- 
vision ... displace[s] all state laws that 
fall within its sphere, even including state 
laws that are consistent with ERISA’s 
substantive requirements,’ ... are ... 
misleading. No state law is preempte 
unless it conflicts with valid federal 

(2) The Supreme Court should have 
focused its analysis in Mackey “on the 
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borders of the ‘relate to’ language ...” 
by attempting to “to draw the line between 
those state laws that ‘relate to” ERISA and 
those that fall in the narrow category of 
laws which affect employee benefit plans 
but which do not relate to them within the 
meaning of Section 514(a).” (citing Fran- 
chise Tax Board of California v. 
Construction Laborers Vacation Trust for 
Southern California, 679 F.2d 1307 (9th 
Cir. 1982). “Some state actions may affect 
employee benefit plans in too tenuous, 
remote, or peripheral a manner to warrant 
a finding that the law ‘relates to’ the plan ” 
(citing Shaw v. Delta Air Lines, 103 S.Ct. 
at 2901 (1983)). 

(3) “Congress intended preemption to 
afford employers the advantages of a 
uniform set of administrative procedures 
governed by a single set of regulations. 
This concern arises, however, with respect 
to benefits whose provision by nature 
requires an ongoing administrative pro- 
gram to meet the employer’s obligation. 
It is for this reason that Congress 
preempted state laws relating to plans, 
rather than simply to benefits. Only a plan 
embodies a set of administrative practices 
vulnerable to the burden that would be 
imposed by a patchwork scheme of regu- 
lation.” (citing Fort Halifax Packing Co. 
Inc. v. Coyne, 107 S.Ct. 2211 (1987)). 
Moreover, the definition of “state” for the 
purposes of ERISA §514(a) “includes a 
State, any political subdivision thereof, or 
any agency or instrumentality of either, 
which purports to regulate, directly or 
indirectly, the terms and conditions of 
employee benefit plans covered by this 
subchapter.” (citing Franchise Tax Board 
at 1312) (emphasis added). 

(4) “[T]he two common threads in the 
[ERISA preemption] decisions are that (1) 
when a state law involves the exercise of 
traditional state authority, courts are less 
likely to find preemption and (2) when the 
state law in question does not deal with 
regulations among the principal ERISA 
entities—the employer, the plan, the plan 
fiduciaries and the beneficiaries—but rather 
with a relation between one of these 
entities and a third party, courts are less 
likely to find preemption.” (citing Som- 
mers Drug Stores v. Corrigan Enterprises, 
Inc., 793 F.2d 1456 (Sth Cir. 1986)). 

Judge Kelly expressed his conclusion: 


There are no clear preemption “formulas,” and 
it is difficult even to distill meaningful “princi- 
ples” from the mass of preemption cases. 
Applying the lessons of all cases cited in this 
section to the current preemption question, 
however, I believe that T.P.C. Section 42.0021 
does not purport to regulate the terms and 


conditions of an employee benefit plan; it does 
not affect the relationship between the principal 
ERISA entities. Any relationship to ERISA is 
simply too tenuous, remote or peripheral to 
“relate” within the intendment of [ERISA Sec- 
tion 514(a)]. I conclude that the Texas statute 
is not preempted. ... 

Although the court in the second Komet 
case rejected the reasoning in Volpe, Judge 
Britton incorporated the Volpe opinion in 
In re Bryan, Case No. 89-12877-BKC- 
TCB (Bkrtcy.S.D.Fla. 1989), specifically 
rejecting the reasoning in the second Komet. 
[RA’s and SEP’s 

Title I of ERISA only applies to “em- 
ployee benefit plans.” IRA’s established 
by individuals for their own benefit are 
not “employee benefit plans” and, there- 
fore, are not subject to Title I. As a result, 
if IRA’s are covered by F.S. §221.21(2), 
they should not be subject to the preemp- 
tion scheme of ERISA §514(a).9 

A simplified employee pension (“SEP”) 
is an “employee pension benefit plan” if 
the IRA’s are established or maintained 
by the employer. Even where the SEP 
consists only of contributions to IRA’s 
established by the employees individually 
and the employer merely contributes to 
the IRA’s in accordance with a definite 
written allocation formula, the SEP still 
probably is subject to Title I. Accordingly, 
under Mackey as interpreted in Komet, 
SEP’s would not be exempt from the 
claims of creditors.!° 
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© Plans Without “Employees” 

Title I of ERISA also does not apply 
to “any plan ... under which no employ- 
ees are participants covered under the 
plan....” For this purpose, the term 
“employees” does not include (i) an indi- 
vidual and his or her spouse with respect 
to a trade or business, whether or not 
incorporated, which is wholly-owned by 
the individual or by the individual and his 
or her spouse; and (ii) a partner and his 
or her spouse with respect to the partner- 
ship.!! For example, a Keogh plan under 
which only partners or only a sole proprie- 
tor are participants will not be covered 
under Title I, with the result that §222.21(2) 
should not be preempted by ERISA inso- 
far as it relates to such a plan. 


Conclusion 

After the enactment of F.S. §222.21(2), 
practitioners and their clients believed, 
understandably, that retirment plan (in- 
cluding IRA) assets were exempt from the 
claims of creditors. Unless the reasoning 
in Komet or Bryan (pursuant to Volpe) 
applies, this belief will have been mis- 
placed, subject to certain exceptions. As a 
result, until this area of the law becomes 
settled, practitioners should be cautious 
in advising their clients.!20) 


' Bankruptcy Code §522(b). 

21f Dr. and Mrs. Goff had not filed bank- 
ruptcy, their interest in the Keogh plan probably 
would have been exempt from the claims of 
their creditors on account of ERISA §206(d). 

3 Although Mackey dealt with an employee 
welfare benefit plan, the case’s language is so 
broad that it is difficult to see why the rules laid 
down on preemption should not apply to 
employee pension benefit plans as well. 

One writer argues that ERISA should be 
interpreted to preempt only that portion of a 
state statute that is in conflict with ERISA, 
notwithstanding the statement in Mackey 
(quoted in the text) that §514(a) of ERISA even 
preempts “state laws that are consistent with 
ERISA’s substantive requirements” (emphasis 
supplied). Gote, the Texas Exemption of Re- 
tirement Benefits: Interaction with the 
Bankruptcy Code and Possible Preemption by 
Mackey v. Lanier Collections Agency & Serv- 
ice, 26 Hous. L.ReEv. 497(1989). See also In re 
Volpe, 100 B.R. 840(Bkrtcy.W.D.Tex. 1989), 
and In re Bryan, Case No. 89-12877-BKC- 
TCB(Bkrtcy.S.D.Fla. 1989). 

Another argument against preemption is that 
the Florida statute’s use of reference to sections 
of the Internal Revenue Code rescues it from 
“relating to” ERISA. This argument was made 
by the bankrupt in the Komet case. It was 
rejected by the court, which stated that “[a] 
plan which does not qualify under ERISA does 
not enjoy favorable tax benefits, hence the 
importance of the qualification. The ... Texas 
statute thus ‘relates to’? ERISA plans to the 
extent prescribed by Mackey.” (See discussion 
in text under The Volpe and Bryan Cases and 


Plans Without “Employees,” however.) 

The Supreme Court also has declared that 
“[s]ome state actions may affect employee bene- 
fit plans in too tenuous, remote, or peripheral 
a manner to warrant a finding that the law 
relates to the plan.” Shaw v. Delta Air Lines, 
Inc., 463 U.S. 85 (1983). See also In re Volpe, 
100 B.R. 840 (Bkrtcy.W.D.Tex. 1989), and In 
re Bryan, Case No. 89-12877-BKC-TCB(Bkrtcy. 
S.D. Fla. 1989). 

4 Lichstrahl, citing Croom v. Ocala Plumb- 
ing & Electric Co., 62 Fla. 460, 466 (1911). 

561 Am. Banxr.L.J. 301(1987), and the 
cases cited therein. 

6 See, e.g., In re Gillett, 46 B.R. 642 (S.D. 
Fla. 1985). 

7Section 42.0021 of the Texas Property 
Code provides in pertinent part as follows: 

“[A] person’s right to the assets held in or to 
receive payments, whether vested or not, under 
a stock bonus, pension, profit-sharing, annuity, 
or similar plan or contract, including a retire- 
ment plan for self-employed individuals, or 
under an individual retirement account or an 
individual retirement annuity, including a sim- 
plified employee pension plan, is exempt from 
attachment, execution, and seizure for the 
satisfaction of debts unless the plan, contract, 
or account does not qualify under the applica- 
ble provisions of the Internal Revenue Code of 
1986. ...” 

8 The court agreed with the court in Goff 
that §541(c)(2) was ineffective to insulate all 
ERISA plans from coming into the bankruptcy 
estate, however. 

9 Although F.S. §222.21(2)’s reference to “a 
retirement plan that is qualified under ... 
section 408 ...” could be interpreted to refer 
to simplified employee pensions and not to 
individual retirement arrangements, the legisla- 
tive history makes it clear that the statute was 
intended to cover IRA’s as well as SEP’s. See 
also In re Ewell, U.S. Bankruptcy Court, 
Middle District of Florida, Tampa Division, 
No. 89-1736-8P7, August 23, 1989. In Ewell, a 
debtor’s IRA was held to be exempt from the 
bankruptcy estate under F.S. §222.21(2), which 
statute was not preempted by ERISA because 
ERISA does not regulate IRA’s. 

Issues arise when the employer or an em- 
ployee organization is involved in the 
establishment or operation of the IRA, such as 
where the employer establishes a payroll deduc- 
tion program in order to facilitate employees’ 
contributions to their IRA’s. 

See, however, Schlesinger and Slater-Jansen, 
When May Creditors Assert Claims Against 
Qualified Plan Benefits?, 16 Estate PLANNING 
8 (January/February, 1989), where the authors 
state, erroneously in the opinion of the writer, 
that the effect of Mackey “should be minimal 
in certain states, e.g., New York, although 
statutes in other states, e.g., Florida, which 
expanded ERISA anti-alienation projection to 
IRA’s ... may be in jeopardy.” (emphasis 
supplied). 

10 See, Baker, 355-3d T.M., IRA’s and SEP’s. 

'l Labor Reg. §2510.3-3(b) and (c). 

!2 Another reason for caution in this area is 
that the Internal Revenue Service may take 
disqualification action against an ERISA- 
qualified plan which recognizes another per- 
son’s (e.g., a trustee in bankruptcy’s) right to a 
participant’s benefit and pays out the benefit 
to that person. See I.R.C. §401(a)(13). 
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espite the evolution of public 
defenders following Gideon v. 
Wainwright, the efforts of the 
Legal Services Corporation, spe- 
cial programs carried out by the bar and 
the bench, and the countless hours of pro 
bono representation provided by some 
attorneys, poorer citizens of Florida still 
lack full and equal access to justice. Two 
recent reports by The Florida Bar, most 
notably “The Legal Needs of the Poor and 
Underrepresented Citizens of Florida: An 
Overview,”! confirm this proposition. But 
why should we, members of The Florida 
Bar, care? And if we do care, how can we 
diminish the current inequities? 


Professional Responsibility 

There are several reasons why we should 
all care, some obvious and others less so 
(though no less important). Most obvi- 
ously, the Rules of Professional Conduct 
state the duty of attorneys to care about 
the legal needs of the poor. Rule 4-6.1, 
“Pro Bono Publico Service,” recommends 
voluntary free representation by attorneys 
for clients who cannot pay. Also, attor- 
neys have an obligation to take cases 
appointed by the courts, including repre- 
sentation of poor clients, unless there is 
some good reason not to accept. See Rule 
4-6.2, “Accepting Assignments.” 

These rules express the traditional re- 
sponsibility of attorneys, as officers of the 
justice system, to assure equal access. 
Florida cases have recognized and lauded 
this duty. In The Florida Bar v. Furman, 
376 So.2d 378 (Fla. 1979), the Florida 
Supreme Court noted, “Without question, 
it is our responsibility to promote the full 
availability of legal services.” 

“Our responsibility” refers not only to 
the bench, but to the Bar as well. One year 
later, the court explicitly advocated the 
“lawyer’s historical professional responsi- 
bility to represent the poor.” Jn Interest of 
D.B., 385 So.2d 83, 92 (Fla. 1980). 
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by Jim Earle 


But more is at stake than mere rules and 
pronouncements of the courts. In fact, if 
our concern for the legal needs of the poor 
results only from our grudging acceptance 
of promulgated rules forced on our collec- 
tive heads, our profession, indeed our 
society, faces a dark and scary future. Our 
system of justice professes a blind eye to 
characteristics like wealth, race, sex, and 
religion. All must stand equal before the 
law. Art. I, §2 of the Florida Constitution 
guarantees this right for all Florida citi- 
zens. And to be truly equal, each person 
must have equal access to an impartial 
means for redress of injury and enforce- 
ment of civil rights. The due process and 
equal access provisions of our state’s con- 
stitution, Art. I, §§9 and 21, have as their 
ideal such a system of justice. Indeed, 
what is justice without these rights? 

However, constitutional rights, lofty 
words on fragile paper, do not on their 
own make a system of justice. The reality 


of daily operations, of papers being filed, 
motions being heard, and intricate proce- 
dures being followed, is what the public 
perceives. A danger arises when the ideal 
and reality begin to diverge. If our consti- 
tution preaches equality, but everywhere 
citizens lack any practical means of en- 
forcing such equality and, consequently, 
are denied equality, the ideal will be soiled 
and respect for our fundamental rules 
diminished. Such conditions are danger- 
ous and likely to foster widespread social 
discontent. 


Efforts to Meet Legal Needs 

The courts and The Florida Bar have 
demonstrated some sensitivity to the legal 
needs of the poor, especially on impetus 
from Furman. In that case, Rosemary 
Furman, a paralegal, helped persons who 
were unable to afford the aid of a licensed 
attorney complete legal forms. The Bar 
determined her aid to constitute the-unli- 
censed practice of the law, and the Supreme 
Court agreed. Yet in so doing, the court 
took notice of the underlying problems 
that made Rosemary Furman such a sym- 
pathetic character: 

Devising a means for providing legal services 
to the indigent and poor is a continuing prob- 
lem. The Florida Bar has addressed the problem 
with some success. In spite of the laudable 
efforts of the bar, however, the record suggests 
even more attention needs to be given to this 
subject. 

Furman at 382. 

Though progress since Furman has been 
slow and piecemeal, some efforts deserve 
attention. The Rules Regulating The Flor- 
ida Bar now include several provisions to 
encourage legal aid to the poor. Chapter 
10 gives greater authority to nonlawyers 
to assist in the completion of legal forms. 
Chapter 11 (allowing law student intern 
programs), Chapter 12 (giving retired at- 
torneys the ability to give legal aid to the 
poor in the “emeritus attorney” program), 
and Chapter 13 (providing for “legal aid 
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practitioners”—attorneys not yet part of 
The Florida Bar but who may help pro- 
vide legal aid to the poor) further indicate 
the Bar’s recognition of a problem. Unfor- 
tunately, these programs have not yet 
received wide enough participation to make 
a significant dent in the unmet legal needs 
of the poor. 

More promising has been the interest 
on trust accounts program, or IOTA, 
introduced to the nation by Florida in 
1978. Matter of Interest on Trust Ac- 
counts, 356 So.2d 799 (Fla. 1978). In this 
program, interest on clients’ funds held in 
trust accounts is given to The Florida Bar 
Foundation and, from there, allocated to 
legal services for the purpose of “ex- 
pand[ing] the delivery of legal services to 
the poor.” Matter of Interest on Trust 
Accounts: A Petition to Amend the Rules 
of The Florida Bar, 538 So.2d 448, 450 
(Fla. 1989). IOTA, as a voluntary pro- 
gram, contributed significant funds to legal 
service. This past year the program was 
made mandatory. Id. at 448. Though 
precise figures are lacking as to how much 
this change will increase the IOTA contri- 
bution, there should be an increase from 
$5 million per year under the voluntary 
program to more than $9 million. 

Besides Bar-sponsored efforts, locally 
devised programs seek to aid the poor. In 
the 11th Circuit, for example, members 
of the probate bar cooperate with the 
bench to help provide counsel in guardi- 
anship cases. Other programs include 
neighborhood mediation and fundraising 
for legal aid by allocating portions of 
filing fees. Also, several voluntary bar 
associations—the Tallahassee Bar, Orange 
County Bar, Palm Beach Bar, and Acad- 
emy of Florida Trial Lawyers—have made 
provision of legal services a requirement 
for membership. 

One option apparently excluded is man- 
datory pro bono imposed through the 
Rules of Professional Conduct. Rule 4-6.1 
currently states: 


A lawyer should render public interest legal 
service. A lawyer may discharge this responsi- 
bility by: 

(a) Providing professional services at no fee 
or a reduced fee to persons of limited means 
or to public or charitable groups or organiza- 
tions; 

(b) Service without compensation in public 
interest activities that improve the law, the legal 
system or the legal profession; or 

(c) Financial support for organizations that 
provide legal services to persons of limited 
means. 


Supporters of mandatory pro bono note 
that, while almost all of the rules use 


mandatory language, 4-6.1 conspicuously 
uses the permissive “should.” They seek 
to have the duty extolled by 4-6.1 made 
an obligation of all members of The 
Florida Bar and enforced through a Bar- 
run grievance procedure. 

Dissenters in this controversy note a 
variety of problems: Some are troubled 
by involuntary servitude issues that such 
a mandatory duty raises. Moreover, there 
exists prohibitively difficult definitional 
problems. What counts as public service? 
Has the tax lawyer who helps his neigh- 
borhood church with its financial planning 
discharged his obligation? Who is to de- 
cide? Others fear disproportionate burdens 
falling on some sub-groups of the Bar. 
Whatever the final weight of these argu- 
ments, the Florida Supreme Court 
considered and rejected mandatory pro 
bono in 1983. In re Emergency Delivery 
of Legal Services to the Poor, 432 So.2d 
39 (Fla. 1983). 


A New Proposal 

If legal aid remains a problem in spite 
of efforts such as those highlighted above, 
where does the answer lie? Is it simply a 
question of more funds? Or is it, like 
poverty, a problem that always has been 
and, therefore, always shall be? 

Any beginning for a solution must start 
with some framework for defining and 
then confronting the problem. So far, the 
efforts by the legal profession to attack 
unmet legal needs have focused on specific 
answers to contained problems, such as 


the need for legal aid in guardianship 
cases, and ignored the more basic method- 
ology issue. The efforts have lacked a 
comprehensive plan and, therefore, have 
left many unsolved problems. 

However, a petition has been filed in the 
Florida Supreme Court that proposes a 
framework in which the tougher substan- 
tive issues concerning legal aid may be 
addressed and in which comprehensive 
plans for meeting legal needs can be for- 
mulated. 

The proposal, styled Petition for Rule 
Establishing Local Procedure to Meet 
Legal Needs (case no. 74, 538), takes as 
a premise that the problem posed by 
unmet legal needs is primarily local in 
nature. A problem-solving methodology 
that neglects this point, such as a Bar- 
monitored grievance procedure (like man- 
datory pro bono), cannot account for the 
many local subtleties—each community’s 
social, economic, and historical back- 
ground—that help to produce the particular 
legal needs and that, therefore, must figure 
into any good, substantive solution. 

The focal point of the petition is a 
proposed amendment to the Rules of 
Judicial Administration to include Rule 
2.065, “Legal Assistance to the Poor.” The 
tule looks to the circuit courts to take 
responsibility for meeting the legal needs 
of the poor. 

The first step makes the chief judge in 
each circuit responsible for receiving re- 
quests for legal aid. Requests may come 
from any interested party, including legal 


Every lawyer, 
regardless of professional prominence or workload, should 
find time to participate or otherwise support the provision 
of legal services to the disadvantaged. 
Comment, Rule 4-6.1, Rules Regulating the Florida Bar 
Florida Pro Bono Coordinators Association 


813-366-6061 
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services organizations, the local bar, or 
individuals. 

The chief judge then has responsibility 
for disposing of these requests. The rule 
offers several possible responses: (1) the 
chief judge may assign an attorney to 
handle a given request; (2) he may dele- 
gate to other judges responsibility for 
receiving and handling the requests; (3) 
he may create a legal needs commission 
that designs procedures for receiving and 
acting upon requests; or (4) he may create 
any other procedure. 

Whatever approach is adopted, a com- 
prehensive plan for handling the requests 
must be developed. The plan must include 
the processes for funding, judging the 
merits of a given request, appointing coun- 
sel, and enforcement. The plan must be 
ratified by the chief judge and filed by the 
chief judge with the Supreme Court of 
Florida. Finally, the rule describes proce- 
dures for amending or revoking elements 
of the ratified plan. 

The proposed rule uses as the impetus 
toward finding creative local solutions to 
the legal needs of the poor the historical 
power of the courts to appoint counsel. 
This proposal has solid legal basis. As to 
jurisdiction, the Supreme Court has super- 
visory authority over the courts and the 
legal profession as provided in Florida’s 
Constitution, Art. V, §§2 and 15. 

in using this authority, the court has 
properly considered the legal profession’s 
historical duty to protect the legal interests 
of the poor. Long before Furman or In 
Interest of D.B., the Florida Supreme 
Court gave this definition of the inte- 
grated Bar: 

The integrated bar has also been defined as the 
process by which every member of the bar is 
given an opportunity to do his part in perform- 
ing the public service expected of him, and by 
which each member is obligated to bear his 
portion of the responsibility. 

Petition of Florida State Bar Association, 
40 So.2d 902, 904 (Fla. 1949). 

This professional responsibility owed 
to the public, along with the court’s duty 
to oversee the integrated Bar, justifies the 
power of judges to appoint counsel. As 
stated in In Interest of D.B.: 

When appointment of counsel is desirable but 
not constitutionally required, the judge should 
use all available legal aid services, and when 
these services are not available, he should 
request private counsel to provide the necessary 
services. Under these circumstances no compen- 
sation is available, and the services are part of 
the lawyer’s historical professional responsibil- 
ity to represent the poor. 
385 So.2d at 92. 

Though that case dealt specifically with 
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representation of clients at dependency 
hearings, it is appropriate for all areas of 
civil law. Rule 4-6.2 recognizes the broad 
power of the courts to assign counsel, 
though it wisely avoids problems of over- 
burdening and nonconsensual assignments 
by allowing counsel to reject an assign- 
ment where good reason for rejection can 
be shown. 

The petition is further buttressed by 

Florida’s common law. The laws of Eng- 
land that serve as the very foundation of 
our law, and which have been explicitly 
adopted into Florida common law, give 
the courts this power. Florida Statutes, 
Section 201 states: 
The common and statute laws of England 
which are of a general and not a local nature, 
with the exceptions hereinafter mentioned, down 
to the fourth day of July, 1776, are declared to 
be in force in this state; provided, the said 
statutes and common law be not inconsistent 
with the constitution and laws of the United 
States and the acts of the legislature of this 
State. 

One of those English statutes, twice 
recognized by the legislature as applicable 
under §201? reads: 

[A]nd after the said writ or writs be returned 
... the Justices there shall assign to the same 
poor person or persons, counsel learned, by 
their discretions, which shall give their Coun- 
sels, nothing taking for the same: And likewise 
the Justices shall appoint an Attorney ... for 
the same poor person ... and all other officers 
requisite and necessary to be had for the speed 
of the said suits to be had and made, which 
shall do their duties without any reward for 
their counsels, help, and business in the 
same: ... 

Statutes of Henry VII, 1495, 11 Hen. 7, 
c.12, Volume III, Florida Statutes (1941), 
pages 51 and 52. 

Finally, this law is consistent with the 
Florida Constitution. In particular, it pro- 
tects the constitutionally protected rights 
to due process (Art. I, §9), equal rights 
(Art. I, §2), and access to the courts (Art. 
I, §21). 


Conclusion 

The petition’s firm foundation in the 
law complements its wise policy considera- 
tions. The process suggested by the 
proposed rule avoids the difficulties ac- 
companying mandatory pro bono. First, 
the petition answers the definitional prob- 
lems of mandatory pro bono. The requests 
made to the chief judge (or the designated 
body responsible for handling the re- 
quests) clearly delineate the extent of legal 
needs in the community. Furthermore, if 
lawyers are shown with some clarity what 
their community’s needs are, it is unlikely 
that they will consider accepting an assign- 


ment involuntary servitude. And, of course, 
Rule 4-6.2 protects against assignments 
that would overburden. Judicial assign- 
ment also avoids the bureaucratic costs 
and hassles that a Bar-administered griev- 
ance procedure entails. 

Finally, assignments should not even 
be necessary except in limited cases. The 
goal of the rule is the development of 
creative solutions, such as those currently 
pursued in the 11th Circuit, that fit into a 
comprehensive legal aid plan. New, in- 
creased funding for legal services, such as 
the funds to come from mandatory IOTA, 
will not effectively relieve the problems 
on their own. The money (along with the 
human resources of the bench and Bar) 
must, in order to be put into efficient use, 
be accompanied by a comprehensive, stra- 
tegic plan for allocating those resources. 
The petition gives a structure in which 
such plans may be developed in response 
to the local legal needs of the poor. This 
proposal is no panacea, nor does it pre- 
tend to be. However, it does get the 
proper inquiries started and momentum 
directed toward achieving a more just 
society where all citizens have effective 
access to redress injuries and vindicate 
rights.0 

'This study was ordered by the Florida 
Supreme Court following The Florida Bar v. 
Furman, 376 So.2d 378 (Fla. 1979), and is 
therefore more commonly known as the “Fur- 
man Report.” The other study, a 1985 follow- 
up to the Furman Report, is entitled “Recom- 
mendation of the Special Commission on Access 
to the Legal System.” 

2Shortly after section 2.01 was passed, a 
work entitled “Thompson’s Digest” was com- 
missioned. It compiled the British statutes 
applicable under section 2.01, and it explicitly 
recognized 11 Hen. 7, c.12 as in force. Nearly 
a century later, the British statute was reconsid- 
ered and again accepted as in force. See “Useful 


and Helpful Matter,” Volume III, Fla. Stat. 
(1941). 
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WORK CLOSELY WITH YOUR FIRM, GRATIS. 


¢ ALL OUR MEDICAL EXPERTS ARE TEACHING OR ACTIVELY 
ENGAGED IN PRACTICE IN FLORIDA. 


¢ “11TH HOUR EXPERTS” OUR SPECIALTY. 


(COLLECT CALLS GLADLY ACCEPTED) 


P.O. BOX 22007 
caLLHca! 813-579-8054 st FL 33742 


NEIL = 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who’ve done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 

(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 
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LAWYER SERVICES PAGES 


| & Equipment Co., Tulsa, ing 


1976; General Manager,Ca- § ® Heavy Vehicles 


charge of Unit Rig Product © Electric Vehicle 
Litigation 1977-1982. @ Ditching Machi 


(918) 252-1905 


G.A. Tomlinson P.E. Expert Witness 


Born 2-12-24, Amarillo, GRADUATE MECHANICAL ENGINEER 
Texas; U.S. Navy, 1943- 32 years experience in design, testing, manu- 


1946; Oklahoma State Uni- facturing, supervision and operation of equip- ’ 
versity, 1946-1949, B.S. ment. Also extensive executive experience. RESO IRC ES 
| Mech. Engineering; Unit Rig Qualified as an expert in many fields, includ- : spain 


| 1949-1982; Responsible for © Forklift & Hoists 

all engineering functions  ® Material Handling Equipment 
1957-1975; Formed Com- ® Construction Equipment 
pany for Unit Rig in Brazil © © Trucks ofall types 


nadian Operations, 1977; In @ Airline Ground Handling Equipment 


nes 


@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


Tomlinson Engineering Company 8425 South 73rd East Avenue 
Tulsa, Oklahoma 74133 


EXPERT 


ic. 


Experts on Experts’ 


ALL FIELDS NATIONWIDE 


Tel. Strengthen Your Case—Call: 


EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS 
EXPERT TESTIMONY RE-TESTING 


*Personal Injury °Family °Criminal * Civil 

* Quick and Efficient via FAX * 30 Years Experience 

* Second Opinion of Psychological in Federal, State, and 
Testing Evidence Local Courts 

* Re-Testing upon request * Confidential and Impartial 


1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 %* Case Review * 


FAX 


(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 441-9346 


Washington DC (202) 397-1177 
San Francisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 


St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston (713) 223-2330 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


WHEN YOU NEED 
SOMEONE’S ADDRESS TRACED, 
YOU CAN’T BEAT 
OUR GUARANTEE 


“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 


MISSING HEIRS 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton 


1-800 872-3429 


TRY US FIRST! 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


Road 


PO Drawer 1919-J, Boca Raton, FL 33429-1919 


Forensic genealogists to the Florida Bar since 1966 


FLORIDA LICENSE #GA 8600232 


four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘‘NO TRACE 
- NO CHARGE" basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 
International Tracing Service, call today 


TOLL FREE 
1-800-426-9850 


“NO TRACE - NO CHARGE” 


FL Lic. A8800289 


| 

| 
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COUNTY/ FEDERAL LEVEL 
F.L.A. SEARCH CO., INC. 


UCC SUITS JUDGMENTS 
@ STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


LAWYER SERVICES PAGES 


(407) 969-6594 


PROFESSIONAL VIDEO PHOTOGRAPHY 
DEPOSITIONS/DOCUMENTARIES/DAY IN THE LIFE 


>) Exceeding Federal Court Standards €€ 
e Industrial JVC Broadcast Equipment 


e Pelco Digital Time & Date Generator i | 
e Simultaneous Audio Tape Backup Recording 
»e Individual Color Monitors for the Judge, the Jury 
and Each Legal Counselor « 
»@ If the case is important enough to go to court then it is 


important enough to call us « 


PROFESSIONAL VIDEO PHOTOGRAPHY 


FLORIDA (305) 925-1969 « PENNSYLVANIA (412) 931-5600 
e 7 am to 10 pm Monday through Saturday (anywhere) 


Diskette Conversions 


If you are updating your present office equip- 
ment or need compatibility with a different 
system, call ICS first. We can convert dedi- 
cated word processor or PC diskettes to the 
formats you want. We have hundreds of 
source and target pairings in 8”, 5%” and 3%” 
formats. We can also scan text from hard copy 
onto compatible diskettes for your new office 
system. And we do it all at a very reasonable 
cost. 


To learn more call us today at 312 C-O-N-V-E-R-T 
312 266-63 78 


Information 


Services, Inc. = 


320 N. MICHIGAN SUITE 2100+ «CHICAGO, IL 60601 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 
Columbia Research Associates 
P.O. Box 1702-111 1-800-950-9980 
Gainesville, FL 32606 After tone — dial 111 


ACCIDENT RECONSTRUCTION 

PERT WITNESS ¢ 23 YEARS FORENSIC PHYSICS _ 
‘Any type accident includes but not limited to: ; 
Collisions ATVs @ Seat Belts Product Liability Slip and Fall 


Mechanical Equipment High Voltage Burns Electrical Shocks 
ectronic Equipment Explosions Industry Accidents Farm Equipm 


Richard W.Mitchell,Ph.D. Bost Office Box 17682 
(813) 971-3759 , a Tampa, Florida 33682-7682 


For additional Here to serve you... 
ser vce Suppliers to the legal profession whose advertisements appear in this issue of the 
providers .... Journal not only help underwrite the costs of this publication but are ready to supply 
lawyers with their practice and personal needs. 
Consult the When you need a product or service consult these companies and individuals first. 
Lawyer Services Pages 
(yellow pages) ADVERTISERS INDEX 
of your Abacus Data Systems, Inc. 7 International Tracing Services, Inc. 79 
Florida Bar All-State Legal Supply Company 28 J. Fremon Jones, Ph.D. 80 
; Attorneys’ Title Insurance Fund, Inc. 9 Juris Corporation 77 
Journal directory. Blake & Blake Genealogists 1 Jurisco 69 
Claims Verification, Inc. 59 Kozyak, Tropin & Throckmorton, P.A. 72 
Commonwealth Land Title Insurance Co. 37. Law Firm Management, Inc. 78 
LawCross on page 8 Corporation Information Services 3rd Cover | Lawyers Co-Operative Publishing Co. 77 
CT Corporation System 35 Legal Views 77 
P/U/E|R El Batey 77 ‘Peter M. Macaluso, M.D., P.A. 78 
A|T|Li1 E|RIA|SIE HIAILIO Empire Corporate Kit Company 2  Midstate Legal Supply Corp. 17, 19, 21 
Expert Resources, Inc. 79 Richard W. Mitchell, Ph.D. 80 
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it’s a 
matter of Public Record, 
around Florida or nationwide, 
CIS can help you find it... fast. 
For almost 14 years we have 
expedited the filing and retrieval 
of public records information. 
Our services include: 


CORPORATE RECORDS 
Name Availability 
Filing Articles & Certificates 
Retrieving Documents 
Corporate Searches 


INSTACORP 
Same day preparation and filing of 
new Articles of Incorporation 


UNIFORM COMMERCIAL CODE 
UCC-11 Searches/Photocopies 
UCC-1 & UCC-3 Filings, etc. 


MOTOR VEHICLE 
Registration 
Duplicate Titles 
Title Transfer 
Accident Reports 
Driving License Records 


SERVE AS AGENT 
Domestic Corporation 
Limited Partnership 
Foreign Corporation 


COUNTY/CLERK OF THE COURT 
INFORMATION 
UCC, Tax Lien and Judgement 
Fictitious name searches 
Pending litigation 


NATIONWIDE INFORMATION 
UCC filings and searches 
Corporate filings, certificates 
DMV Information 
Registered Agent information 
(Most services are available 
on a nationwide basis.) 


CORPORATE KITS 
Stock Certificates 
Minutes 
Bylaws 
Corporate Seal 


CORPORATION 
INFORMATION 
SERVICES, INC 


— 
502 East Park Avenue 
Tallahassee, FL 32301 
alee Specialists in Public Records Research 


Recent ABA Survey shows... 
ore Attorneys Use 
than Lexis! 


Recently, the American Bar 
Association asked practicing 
attorneys which on-line legal 
research service they use.* 

The results: 


More lawyers surveyed use 
WESTLAW* than LEXIS* or any 


other on-line legal research service. 


The fact is... more attorneys 
prefer WESTLAW because only 
WESTLAW gives you access to the 
most complete and current law 
library in the world. 


You get the U.S. Code and Federal 
Regulations. The most current 
federal and state cases, state 
statutes and administrative 
materials. And the most up-to-date 
citator services including the 
WESTLAW exclusive... Shepard's 
PreView’. 

You also get access to 24 topical 
databases—from Bankruptcy to 
Labor and Taxation—and West's 
Topic and Key Numbers to focus 
your research. Plus extended 
customer service hours—seven days 
a week! 

Isn't it time for you to experience 
the superiority of WESTLAW? 


Call your WESTLAW 
representative today to set up a 
no-obligation demonstration in your 
home or office. The number is toll- 


tree:1-800-328-0109. 


* Law firms of 25 attorneys or less, 
representing 96% of firms nationwide. 


Key Number Power. 
A Winning Tradition. 


© COPYRIGHT 1989 WEST PUBLISHING COMPANY 6-9310 f197502| 
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